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PREFACE. 



The customary process of Foreign Attachment, as will be 
seen by the following treatise, is for the purpose of compel- 
ling the appearance of a debtor to an action at the suit of his 
creditor by a distraint upon his property, and, in default of 
such appearance, an application of the property towards the 
payment of the creditor's debt. The custom forms a very 
ready method of obtaining the payment of a debt without af- 
fecting the liberty of the subject, and is in strict accordance 
with the principle of modern legislation between debtor and 
creditor. 

The legislature has adopted the principle of the custom, if 
not the letter of it, in the garnishee clauses of the Common 
Law Procedure Act 1854, but an attachment under that Act 
can only be obtained where the debt of the plaintiff has be- 
come a judgment debt, while a foreign attachment can be 
issued where the plaintiff's debt is merely a simple contract 
debt. Probably the attachments under the garnishee clauses 
may be considered as an experiment, but it must be perceived 
that the chances of a creditor obtaining his debt through this 
process are comparatively small, at least as regards find- 
ing property of the debtor, after such debtor has been com- 
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pelled to allow judgment to pass against him. The experi- 
ment appears however, so far as it has extended, to have 
been suceessfuL 

The custom has been the subject of inquiry under two Royal 
Commissions ; in the year 1837 by the Commission to inquire 
into the municipal corporations in England, and in 1854 by 
the Commission appointed specially to inquire into the state 
of the Corporation of London. The Commissioners of 1837^ 
in their Report, state that '^ a difference of opinion prevailed 
^^ in respect to the utility of the custom, but that the alleged 
^^ objections did not appear so formidable as represented, 
'^ while the advantage of a speedy and safe mode of recover- 
^^ ing debts was obvious.^' The Commissioners of 1854, io 
their Report, recommend ^^ that the peculiar process of fo- 
^^ reign attachment should be continued, amending that cus* 
^^ tomary process in some particulars which appear to us to 
" require amendment.'^ 

The principal practical objections which have been urged, 
gainst the custom are, 1. The difficulty which a garnishee 
experiences after he has paid a debt under an attachment, in 
discharging himself against his creditor, and the consequent 
risk of having to pay the amount a second time. 2. The cum- 
brous nature of the proceedings. 3. That the process is con- 
fined to the limits of the city. 

The first, it must be admitted, was a subject of very se« 
rious difficulty, for certainly until lately very few cases are re- 
ported in which a defendant in a foreign attachment, who had 
brought an action against a garnishee in one of the superior 
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courts at Westminster, did not obtain the property notwith- 
standing that the garnishee had already paid the amount 
under the attachment. This does not arise from any defect in 
the custom, nor is it any argument against it, but the difficulty 
appears to arise from the extreme technicality which has been 
required in pleading a judgment recovered under an attach- 
ment, and also the matter of form with which the custom has 
been surrounded ; but from whatever cause it may have arisen, 
great injustice has certainly at times been the effect. 

The second objection is more to matters of form. The cor- 
poration have effected much improvement in the Mayor's 

Court, but with all their desire to improve the practice, no- 

« 

thing effectual fftn be done without the aid of Parliament. 

The third is the objection chiefly urged against the custom ; 
it cannot in truth be called an objection to the custom, but 
the expression of a desire that a law which prevails within 
the city should be made applicable to at least the other por- 
tions of the metropolis. The Commissioners of 1837, in their 
Report, state that ^^ it cannot be expedient that the law upon 
^^ this subject within a small district should be different from 
that which is the general law of the land, and the incon- 
venience of such a difference must be greatly aggravated 
^^ when it exists between adjacent quarters of the same com- 
^^ mercial town/' 

It appears strange that this law should have been allowed 
to exist from time immemorial in a small portion only of the 
kingdom, for it is obvious that if such a law were good for the 
city of London it must be good for other cities, or at all events 
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for the whole of the metropolis. The custom is one of great 
commercial importance^ as may be seen by the returos made 
of the amount of business transacted even within the limited 
jurisdiction of the Mayor's Court : 

1858. 1859. 1860. 

Number of attach- 1 ^^^ ^^^ ^3^ 

ments issued • J 

Amount sworn to by^ 

plaintiffs sought to > 323,8382. 493,968/. 596,343/. 

be recovered . . -J 
Recoirered under judgO ^.j^^^ g^^^g^ j^^^g^ 

ment J 

Settled by parties out \ 135^523/. 193,272/. 109,676/. 
of court • • . .^ 

It has been questioned whether the custom of foreign at- 
tachment applies to any debt not accruing within the limits 
of the city of London. This has arisen from a doubt whether 
the court out of which the process under the custom now 
issues is not what is usually termed an inferior court, and 
therefore unable to entertain any suit upon a cause of acUon 
arising out of its local jurisdiction ; and, inasmuch as the pro- 
cess under the custom is only for the purpose of procuring 
an appearance of the defendant to an action in the court, if 
the court has no power to entertain the action, it cannot by 
consequence entertain the process under the custom. 

The process issued by the Mayor's Court to compel the 
appearance of the debtor is generally termed a Foreign At- 
tachment. Perhaps in strictness this should not be looked 
upon as the custom in its integrity, as the custom appears to 
have been that a citizen should have all his debts paid in 
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London, or else that his supposed debtors should appear there i^ 
to disprove the debt demanded ; and as no method existed for , 
arresting a person when out of the jurisdiction of the local i 
courts of the city, the custom directed an extent to be made '' 
of his property to compel him so to appear, and the process 
issued by the court was a process in distraint of the property 
for such purpose. If therefore a doubt exists respecting the 
jurisdiction of the court, the extent of the custom should 
rather be taken to show the jurisdiction than any supposed 
jurisdiction be taken as the limit of the custom ; and, as there 
were not then or ever have been any other courts than the 
local courts having jurisdiction to issue this process, it must 

have been in these courts that the citizen exercised his right 
under the custom. 

The privilege of a special legal jurisdiction has always been 
considered by the citizens as one of their most valuable im- 
munities, and was secured to them in express terms by one 
of the laws of Edward the Confessor, and by the earliest of 
their charters which refer to any of their privileges in detail. 
The Court of the Portreve, now called the Mayor, must, prior 
to the Conquest, have been a court without a superior in the 
kingdom, save the Witenagemote, and as London is described 
by the laws of Edward the Confessor as the head of the king- 
dom and laws, perhaps it would not be too much to say that 
it was a court of judicature of the greatest consideration for 
the determination of ordinary civil contentions between sub- 
ject and subject, and must at that period have held unlimited 
jurisdiction over all persons within the district of the city : 
this must have continued until the establishment of the Aula 
Regis y and, although it may then have lost rank, its jurisdic- 
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tion does not appear to have been in any way limited. Upon 
the destruction of the Aula Regis at the end of the Norman 
period and the establishment of the present superior courts^ 
the Court of the Portreve became in terms still more an in- 
ferior courts but there exists no trace^ from that period to the 
present^ of any curtailment of its jurisdiction^ neither is there 
a trace of any authority exercised over it by the newly-erected 
courts from the day of their creation until the year 1857^ 
either in appeal or error; the jurisdiction appears to have 
existed perfectly independently of these tribunals^ except so 
far as they exercised the right of the crown in prohibition^ 
and in removing certain causes from out of that court into 
their own. 

If the jurisdiction of this court has been diminished other- 
wise than as mentioned above^ it is strange by what authority 
and at what period it has been effected^ as the court existed 
under the laws and customs of London, which have from 
time to time been confirmed by Charter and Parliament, and 
non-use or even abuse are said not to effect such laws and 
customs. The subject of the jurisdiction of this court is under 
legal consideration, and any further inquiry may therefore at 
present be unadvisable. With respect, however, to Foreign 
Attachment, which may have an existence separate from the 
jurisdiction of the court, if the court had the limited jurisdic- 
tion now ascribed to it, allowing a defendant, after appearing 
on compulsion by the process of foreign attachment, to plead 
to the jurisdiction, the process being for the purpose of com- 
pelling a defendant to appear and interplead with the plain- 
tiff, it seems hardly possible that our ancestors in creating 
this law could have invented such a transparent delusion.; 
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indeed^ we can hardly suppose that people^ shrewd as the 
citizens always showed themselves^ and from whose laws the 
legislature of the country are now borrowing — people who 
might be said to be creating their own laws without oppo- 
sition^ could be guilty of such a manifest absurdity. 

The author has collected together all the materials that he 
could find relating to this custom^ and has referred to all 
the published authorities applicable thereto ; but it must be 
understood that in many instances the cases referred to are 
not to be taken as the authority for the text, but in connec- 
tion therewith, the author being desirous not to omit any 
reported case. The terras plaintiff, defendant, and garnishee 
have been used, creating as it were imaginary attachments, 
but as there are, three parties whose interests are to be con- 
sidered, this method will be found more easy in elucidating 
the several positions. 
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CUSTOMARY LAW OF ATTACHMENT. 



CHAPTER I. 

OF THE CUSTOM GENERALLY. 

1 HE Laws of England are divided into two kinds ; viz. the 
Lex scripttty the written law, and Lej^ non scripta, the un- 
written law ; and although all the laws of the kingdom have 
some memorials in writing concerning them, yet all of them 
have not their original in writing, in the manner or with 
the authority of Acts of Parliament. Some, the origin of 
which no trace exists, have grown into use and acquired their 
binding power and the force of laws by a long and immemo- 
rial usage ; these form the Lex non scripta. Of these custo- 
mary laws some are operative throughout the whole realm, 
whilst others are local and confined to some particular district. 
The law or custom of Foreign Attachment is one of the 
latter description, and is applicable to the city of London and 
the liberties thereof. Similar customs prevail in Bristol S 
Exeter^, Lancaster c, Scotland, under the title of arrest- 
ment d; in France, under the title of Saisie arrei^; in Jersey f. 
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* Isaac's Hiflt. of Exeter, part 2, p. 2 ; I Leon. 189, 264, 321 ; Tr<m 
V. Michell, Cro. Eliz. 172, pi. 13; Com. Dig. tit. Attachment, A. 

« Curl V. Elliott, 2 Jur. 1089. 

d Erskine's Law of Scotland, tit. Arrestment ; Selkrig v. Dames, 2 
Rose, 97. e Pothier, Traits de la Proced. Civil, art. Saisie arret. 

' Exparte Dobree, 8 Ves. 82. * 

B 



I 



2 Of the Custom generally. 

and in many maritime towns on the continent of Europe ; and 
also in America S. As far as this realm is concerned this cus- 
tom may be of precisely the same description^ and subject to 
the same incidents^ although distinct in some points ; for the 
custom in the different localities did not all arise under one 
and the same grant or charter. 

London at different periods purchased or extorted from the 
ruling powers, according to political influence or expediency, 
confirmation or grants of the various peculiar privileges and 
ancient laws which were at times seized by the monarch in 
order that they might be repurchased by the citizens, by a 
grant of imposts or subsidies, to enrich the royal exchequer. 
The same principle was adopted towards and by other cities, 
perhaps then of more comparative consequence than at pre- 
sent, and thus the grant of the custom may have been the 
same in principle but differing in its execution by the citizens 
themselves. One peculiarity exists in London relative to these 
laws ; viz. that the mayor and aldermen for the time being 
are the depositories of the ancient laws and customs of the 
city, and whenever any of them are questioned the Mayor 
and Aldermen have to declare, by the mouth of the Recorder, 
what these laws and customs are. 

The Charter of Edward IV. ^ to the city of London, after 
reciting that it is an ancient custom, continues — ^^ it has been 
^^ allowed to the said city that the Mayor and Aldermen of the 
^' said city for the time being ought to record all their ancient 
^^ customs by word of mouth, as often as and whenever any- 
^^ thing in action or plaint should happen or be moved before 
" any judges or justices whomsoever touching their customs 
^^ aforesaid, as in their claims in the last circuit of justices 
^^ holden at our Tower of London it is more fully contained ; 

we considering the same thing, being willing rather to en- 
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^^ large than diminish the custom of the said city, of our spe- 
^^ cial grace have granted for us our heirs and successors unto 
^^ the said mayor and commonalty and citizens and their suc- 
^^ cessors, that whensoever any issue shall be taken on any 
^^ plea of or upon the custom of the city of London, between 
^^ any parties in pleading (even though they be themselves a 
^^ party), or if anything in plea, action, or plaint, touching the 
^^ said customs, be moved or happen before us or our heirs 
^^ or successors, or our justices assigned to hold pleas before 
^^ us or our heirs, or our justices of the Common Bench, the 
^^ treasurer and barons of our Exchequer of us or our heirs, 
*^ or before the barons of such like Exchequer only, or any 
^^ other the justices of us or of our heirs whomsover, which 
^^ shall exact or require inquisition, recognizance, certificate, 
or trial, the mayor and aldermen of the said city for the 
time being and their successors may record, testify, and 
^^ declare whether such be a custom or not, by the Recorder 
"of the same city for the time being, by word of mouth; 
^' and that upon such record, certificate, and declaration, the 
" custom so alleged shall be allowed for a custom, or accounted 
*^ not for a custom, without any jury therefore to be taken, or 
*^ further process thereupon to be made.'^ 

This method of proving the custom is now judicially re- 
cognized by the superior courts^, and until the custom has 
been so certified the superior courts will not recognize it. As 
far as it has been certified, it is said they will consider that 
portion as law^^ ; but, inasmuch as the custom has never been 
certified in its integrity, the Recorder never having been re- 
quired to certify more than may have been applicable to the 
particular case in which the custom has been questioned, it 
will be seen that the custom itself is necessarily much more 

i Co. Litt. 74 ; Year-book, 21 Edw. IV. 74, 78 ; 22 Edw. IV. 30 ; 
2 Inst. 126; 2 Roll. Ab. 579; Cro. Car. 516; Plummer v. BenthaU, I 
Burr. 248. See PuUing's Laws, ^c» of Loodon, 10, 11, 

^ Mod. 212 ; Blacquiere v. Hawkins, 1 Doug. 378, 380 ; Andr. 304. 
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4 Of the Custom generally. 

extensive than that which is contained in the certificates 
heretofore given. 

There does not exist in the muniments of the corporation 
any record of the custom in a comprehensive form^ and indeed 
it would be almost impossible that such should exist. We find^ 
however, in Liber Aldus ^ a statement of the principles of the 
custom, but the detail and practice relating to it must be 
sought in the recorded proceedings of the court, and in the 
reports of decisions of the superior courts, in cases involving 
questions upon the custom. 

The citizens, by their laws, obtained a very prompt remedy 
against all debtors within their jurisdiction, whether they were 
citizens or persons merely sojourning within the city, for they 
were arrested and compelled to find sureties for their future 
* appearance; but debtors not free of the city, and not within 
the jurisdiction, the citizens had no personal control over, 
and doubtless the law of Attachment was intended to ope- 
rate chiefly against this class of persons, though it might in- 
cidentally also include citizens themselves. All persons not 
free of the city were called "Foreigners,^' or "Foreigners 
from the liberties of the city;'' and hence the custom is 
called " Foreign Attachment," or ^'Attachment of foreigners' 
goods." 

All the citizens were bound to reside within the city, and 
at times, when any were residing without the walls, precepts 
were issued directing them to come within, or in default they 
were to be '* taken as foreigners." Part of the citizen's oath 
was " to be obedient to the mayor and ministers of the city," 
probably therefore anyone not appearing on the summons of 

I Liber Aldus is a book in the custody of the Town Clerk of London, 
and was compiled according to the prooemium in the year 1419, by John 
Carpenter, the then Town Clerk. It is a compilation of the laws, cus- 
toms, and usages of the citizens. It has been published under the di- 
rection of the Master of the Rolls, and form^ Vol. I. of the Munimenta 
Gildhall€d LondoniensU, See post. Appendix. 




Of the Custom generally, 5 

the seijeaut was considered as a *^ Foreigner from the liber- 
ties of the city/^ and therefore liable to the custom ; or even 
if a citizen^ he may have lost his privilege by his default, the 
custom would therefore be a general custom against alL 

Foreign Attachment formed one of the many customary 
laws founded by the citizens, and confirmed to them by char- 
ter, in furtherance of one of the principles of their civil admini- 
stration, that they should not be compelled to plead without 
the walls of the city ; and one of these charters grants ^^ that 
'^ all debtors which do owe debts to the citizens of London 
^^ shall pay them in London, or else discharge themselves in 
" London, that they owe none/' To such an extent did the 
citizens carry this principle, that if a person owed money to a 
citizen, and neither the debtor nor any property belonging to 
him could be found in London, but the citizen could find 
property in London belonging to some other person resident 
within a town wherein he knew his debtor to be, such citizen 
might attach the property so found in London, although not 
his debtor's, in order to compel the governing body of the 
town wherein such debtor was to enforce the appearance of 
the debtor in London, to answer the demand of such citizen. 
The creditor, in order to obtain payment of his debt, entered 
a complaint or proceeding against the debtor in either the 
Mayor's or Sheriifs' Courts. The creditor then, to compel his 
appearance, prayed process against him; that is, asked the 
court to have him summoned to appear in court, to answer 
the complaint : this the court granted, and commanded the 
seijeant"^ to summon the debtor to appear in court, to answer 
as requested ; and the seijeant was directed afterwards to state 
to the court what he had done in pursuance of this order. 

This summons or calling of the defendant was b.rally made, 
and in early times was, without doubt, a substantive summons 

m The Serjeants were officers attached to each court, and termed indis- 
criminately Ministers or Serjeants. 
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and bidding of the debtor to appear in court, and by some 
supposed to have been at London Stone. 

If the defendant did not answer to the summons or calling 
of the Serjeant, the serjeant made his statement or return to 
the court that the defendant was not to be found within the 
city, and thereupon, in open court, the debtor wai? ^^ solemnly 
called,^^ and if he did not then appear, he was considered in 
default. 

If upon the default spoken of being recorded, the creditor 
knew of any person holding property of his debtor, he could 
then allege to the court that such person owed money, or held 
property belonging to his debtor, and then pray process, to, 
what is technically termed, ^^ attach the debtor^' thereby, that 
is, to place an embargo upon his property to compel him to 
appear in court and answer the complaint. This process the 
court granted, which was a direction to the serjeant to warn 
the person holding the property not to part with it without 
the further order of the court. The court then, in the same 
manner as on the first process, directed the serjeant to make 
a return at a future day of what he had done under such di- 
rection, and upon the return of the seijeant in open court 
that he had ^^ attached the defendant'^ by the property, the 
defendant was again called, which was no doubt, as that be- 
fore spoken of, an actual calling. If the defendant di<} not 
answer, this default was recorded and termed a first default, 
and a second, third, and fourth day was named for the defen- 
dant's appearance, and each day he was called, and the de- 
fault recorded. 

If the debtor appeared in court on any day upon which he 
had been called he was in the same position as if he had been 
arrested in an ordinary action ; he was ^' delivered to manu- 
captors,^' in other words he was compelled to find bail for his 
future appearance. 

At the court on which the fourth default was recorded the 
creditor was allowed to proceed with the attachment, and to 
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summon the person holding the property to show cause why 
the creditor should not have it, in extinguishment, or if the 
amount was insufficient, in part extinguishment of his debt. 
At the time specified in the summons it is probable that in 
former times the garnishee appeared and orally answered, 
and up to the time of this answer all property coming to his 
hands was subject to the attachment. 

There is, according to the present practice, no personal ap- 
pearance, although there is a notice of an appearance having 
been entered in the office of the court, and it is eventually, 
when the record is made up, entered thereon pro formay as 
having taken place ; but it is necessarjf that a plea should be 
delivered, which plea is in effect the answer which the gar- 
nishee in former times orally gave, and upon which the case 
was adjudged. The proceedings in the present day are not of 
so summary a character, and instead of being oral are now 
reduced to writing, and the callings before spoken of, as oc- 
curring in reality, have in modern practice become mere fic- 
tions, — all however are inserted upon the record. 

It will be seen by the foregoing description of the custom, 
that the process of Foreign Attachment is not an original pro- 
ceeding, but that it is merely ancillary to other proceedings, 
the essence of its principle being to place an embargo on any 
property of a debtor, to ensure his appearance to answer the 
creditor's claim, and in default of such appearance to take the 
property or part of it in satisfaction or part satisfaction of the 
creditor's debt. 

Although an attachment is in many respects guided by the 
principles of the common law, yet it is not to be considered 
strictly a proceeding at law in the legal sense, but rather in 
the nature of a proceeding in equity, granting an injunction 
against any particular person parting with the property of an 
absent debtor in order to compel his appearance, and, in 
default of his appearance, an adjudication of the property 
towards the liquidation of his creditor's demand. 



H Of the Custom generally. 

An attachment applies only to property^ and is not con- 
sidered equivalent to an arrest °. 

The custom is not confined to the attachment of property 
of persons who are out of the city^ but it may be put in force 
against any person, without reference to his place of abode; 
neither is it confined to citizens, freemen, or even English- 
men ; all persons are subject to it, or are entitled to call it in 
aid, whatever may be their residence ^; but the person holding 
the property must be within the city at the time of the ser- 
vice of the process of attachment upon him, to give the city 
court jurisdiction. 

The proceedings ard now commenced by an action or plaint 
of debt being entered against the defendant in the method of 
ordinary actions of debt P. The record, which is a history of the 
proceedings, and supposed to be engrossed at the time the 
circumstances stated occur, being stated in the present tense, 
after reciting the entry of the action, continues **and the plain- 
^^ tiff prays process against the defendant,'^ which the court 
grants, commanding the serjeant-at-mace " that he, according 
^^ to the custom of the said city, summon by good summoners 
^^ the said defendant to appear here in court, to answer the 
^^ plaintiff in the pliea aforesaid V^ and at the same court, the 
Serjeant returns and certifies to the said court, according 
to the custom of the city, that the defendant ^^has nothing 
** within the said city or liberties thereof whereby he can be 
" summoned r, nor is he to be found within the same;^^ 
whereupon the defendant *^ being solemnly called does not 

appear, but makes default/' In the present day the prayer 
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n fToodv, Thompson, 6 Taunt. 860 j S. C. 1 Marshall, 396 ; Bromley v. 
Peck, 6 Taunt; 861 ; Day v. Paupiere, 18 L. J. Rep. (NS.) Q. B. 270 ; 
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P Bohun, 264. See cap. iv.. Of Making the Attachment. q Ibid. 
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of the plaintiff to the courts the grant of process^ the Ser- 
jeant's return thereto^ and the default of the defendant^ do 
not take place, but it is necessary that they should be stated 
on the record before an attachment is granted; because, 
without some default no attachment will lie, and the omis* 
sion would be fatal on error*. 

Upon the return of the seijeant, and the default of the de- 
fendant being recorded, the record continues *^ that the plain- 
^^ tiff alleges to the court that A. B. owes money to the defen- 
^^ dant, ^c, or has goods, S^c. belonging to the defendant in 
^^ his custody, and prays process, according to the custom of 
'^ the said city, to attach the defendant by the said money or 
^ goods so in the hands and custody, 8{c, of A. B., that the de- 
^^ fendant may appear in the court to answer the plaintiff in 
^^ the plea aforesaid ;" which the court grants, and the seijeant 
is commanded that he attach the said defendant by the said 
(money or goods) so in the hands and custody of A. B., ^^ and 
^^ the same in his hands and custody defend and keep, so that 
^^ the defendant may appear in the court to be holden/^ ^c, 
^^ to answer the plaintiff in the plea aforesaid/' 

All this is recited in the Record as occurring at one and the 
same court; no specific time is necessary to elapse, but imme- 
diately the action is entered, and the plaintiff makes a satis- 
factory affidavit of his debt, he is at liberty to issue the attach- 
ment. This attachment is the command of ,the court to the 
seijeant to attach the defendant by the monies or goods be- 
longing to him, as before spoken of. This attachment, although 
by custom ore tenu8\ is not now left to so much uncertainty, 
for the Serjeant serves upon the holder of the defendant's 
money or goods a notice directed to him, stating that by vir- 
tue of the action, ^c. he attaches ^^ aU such monies, goods, 

and effects as you now have, or which shall hereafter come 

s See cap. \v,. Of Making the Attachment, Sfc, 
* Writ and Return, see Appendijr. 
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^^ into your hands or custody^ of the said defendant, to answer 
^^the said plaintiff in the plea aforesaid; and that you are 
'^not to part with such monies, goods, and effects without 
" licence of the said court ^" Immediately upon the service 
of this notice upon the holder of the property (who is thence- 
forth called the Garnishee, from gamir to warn), the attach- 
ment takes effect, and all the property then in his hands, 
whether goods or money, or both, becomes liable under the 
custom, as well as all property of the defendant's coming 
into his hands, or money received by him for the defendant, 
or money which may become due from him to the defendant 
up to the time of his pleading ^, and no act either of the gar- 
nishee or defendant subsequent to the attachment can affect 
the position of the plaintiff in relation to the property at- 
tached. Although the notice of the garnishee imperatively 
warns him not to part with the property of the defendant 
without the leave of the court, yet in the case of perishable 
goods this is somewhat relaxed ; as also where the goods are 
of that nature that by too strict an adherence to the notice 
a market might be lost, and by such loss of market the goods 
become of less value, or be deteriorated by keeping, there- 
fore it is left to the discretion of the garnishee in such cases, 
and he may sell the property, the value being ascertained by 
a proceeding called an Elongavit 7. 

Immediately an attachment is made the property attached 
becomes in custodia legis, for although an attachment with- 
out any further proceedings thereon is merely in the nature 
of an inchoate lien, yet when perfected by judgment and exe- 
cution the proceedings relate back to the date of the attach- 
ment made, and it becomes a specific charge upon the pro- 
perty; therefore goods attached cannot be taken in execution 

u See cap. iv.. Of Making the Attachment^ Sfc, 
^ Bohun, 261; Com. Dig. tit. Att. C; 1 Roll. Ab. 663, fol. 25; 
Ashley, 57 ; McDaniel v. Hughes, 3 East, 367. 
y Sec cap. ix.. Of the Elongavit, 
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by Fi./a. except subject to the attachment ^. Neither can the 
owner of a chattel .recover it out of the hands of the holder if 
attached, although it has been attached not as the property of 
the owner, but of some third person ; as where a chaise was 
hired by A. and placed by him at livery with B., and while in 
B/s custody attached by a creditor of A/s, a demand by the 
owner, and refusal to deliver by B. on account of the attach- 
ment, was held not to constitute a conversion upon which 
the owner might maintain trover against B., the chaise being 
in custodia legist. And where an attachment was made in the 
Mayor's Court on a debt, and subsequently an attachment was 
made under the provisions of the Common Law Procedure 
Act, 1854, on the same debt, and an application was made for 
the second attachment to have precedence, as it was a final 
proceeding and the proceeding in the Mayor's Court was 
only an inchoate lien, it was refused, although the plaintiff in 
the Mayor's Court had committed laches, on the ground that 
the Mayor's Court had taken cognizance of the debt, and it 
was in custodia legis. Nor will an action brought for the 
same money by the defendant in the attachment against the 
garnishee after the attachment made annul such attachment, 
but the garnishee may, provided judgment and execution has 
been obtained against him in the attachment, plead it at any 
time puis darrein continuance ^. 

Upon the attachment being made the plaintiff becomes in 
the position of the defendant towards the garnishee, and the 
service of the attachment is as a demand upon the garnishee, 
or as a suit against him by the defendant for the property 
in his possession, and gives to the plaintiff in pursuing the 
attachment the same rights against the garnishee which the 
defendant had; and the same answer that the garnishee 

X Roll. Ab. 893 ; Execution B. 1. 

• yerrdl v. Robinson, 2 C. M. and R. 495 ; S. C. 4 Dowl. 242 ; S. C. 

6 Tyr. 1069 ; S. C. 1 Gale, 244. See MaiUHeu v. Laugher, 3 C. and P. 

^ See cap. xii.. Of Pleading an Attachment. [661. 
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could give to the defendant if sued by him can be given to 
the plaintiff under the attachment. Therefore, where a stop- 
page in transitu is good against the defendant it is good 
against the plaintiff, and it is not defeated by an attachment 
laid upon the goods by a creditor of the defendant, neither 
will an attachment vary any contract between garnishee and 
defendant, so as, for instance, to seize freight before the goods 
are delivered and the freight thereupon demandable ; neither 
will it override any assignment for a valuable consideration 
made by a defendant of his property in the garnishee's hands 
before attachment made with notice; nor in the same way 
will it override a legal or an equitable lien accruing before 
the attachment. 

All property that comes to the hands of the garnishee at 
any time after the attachment, up to plea, as well as the pro- 
perty in his hands at the time of the attachment, is liable, 
and not the mere maximum of amount that may at any time 
happen to be in his hands, as where he may have parted with 
some monies prior to the receipt of others ; as if the garnishee 
have at the time of the attachment 100/. and pay away 50/., 
but receive again another 100/., although at no time did he. 
hold more than 150/. together in his hands belonging to the 
defendant, yet as he was not warranted in parting with the 
50/. he is liable for the whole 200/. 

There is no necessity for the garnishee or for any one else 
to give notice to the defendant of any of the proceedings in 
the attachment ; it is advisable, however, for him to do so to 
prevent any suspicion of collusion, and also as a matter of 
fairness to the defendant, to allow him time to take measures 
to dispute or settle the plaintiff's debt c. 

Upon the service of the attachment, the seijeant at the 
next court — that is, the following day, — makes his return, 
that on a certain day, ^c. he had attached the defendant by 

c Sttpost, as to second attachment on same action. 



Of the^ Custom generally. 1 3 

^c. ; and the record then states that on the day named the 
plaintiff appeared^ and the defendant was called but did not 
appear^ but made defaidt, which default is recorded against 
him^ and a furthjsr day, viz. the following day^ is given to 
the parties^ when the same allegation is recorded, and so the 
like on two following days, making four defaults recorded 
agdnst the defendant. On the same court-day whereon the 
last of the four defaults is recorded against the defendant, 
the record alleges that the plaintiff ^^ prays process, according 
^^ to the custom, ^c. to warn the garnishee to appear in this 
" court, to show cause,^' ^c.^ whereupon " it is commanded by 
^^ the court to the said serjeant-at-mace, that he according to 
^^ the custom of the city, warn and make known to the said 
^' garnishee to be and appear here in this court to be holden,'* 
^c. ^' to show -cause why the plaintiff should not have execu- 
" tion of the said (goods or money, ^c.) so attached,'^ 8fc. 
This is all entered upon the record ; no appearing or calling 
takes place, but on the day of the fourth or last default the 
plaintiff is at liberty to issue a Scire facias, which is a warning 
to the garnishee to appear at a future court to show cause 
as mentioned. This Sci.fa. describes the property for which 
the plaintiff proceeds, and the garnishee either appears or 
allows judgment to go against him by default^ ; but he must 
exercise good faith towards the defendant, and must not be 
guilty of collusion against the interests of a third party, or 
the judgment against him will not hold him discharged of the 
amount paid under it^. Nevertheless there is no reason why 
the garnishee should appear if iio*<doubt exists as to the pro- 
perty belonging to the defendant and the garnishee has no 
notice of its being protected, or any right over it being in any 
other person than the defendant, as in such cases a judgment 
by default is as good a defence on behalf of the garnishee 

d See cap. viii.. Of the Judgment by Default ; — if goods, vide Judgment 
of Appraisement. 
• fFestobff V. Day, ^ L.J. Rep. (NS.) Q.B. 418 ; S.C. 2 E. and B.606. 
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against any claim of the defendant as a verdict. If however 
any reason exist why the garnishee should not let judgment 
go by default^ or should not appear and admit the property in 
his hands^ then he should appear in the ordinary method on 
the return of the 8ci,/a,j and the issue then lies between the 
plaintiff and himself as to the property in his hands belong- 
ing to the defendant, subject to the attachment, the proof of 
which lies upon the plaintiff. 

After the garnishee has appeared the plaintiff may proceed^ 
in his attachment by demanding a plea ; but before he do so 
he should ascertain if possible the exact position of the pro- 
perty in the hands of the garnishee, because immediately the 
garnishee pleads the prospective effect of the attachment 
ceases, and all property coming to his hands after the date of 
the plea is unaffected by the attachment. It therefore is some- 
times to the benefit of the plaintiff to delay his proceedings ; 
for instance, in case it is supposed the garnishee has not suffi- 
cient in his hands to pay the plaintiff^s claim, and a greater 
amount of property is expected to come to the garnishee's 
possession ; on the other hand, it is at times his interest to 
proceed as speedily as possible; for example, where bank- 
ruptcy is feared, or other attachments are already made upon 
the same property. This must, however, always depend upon 
the circumstances of each case; and it must be borne in 
mind that where a plaintiff in a first attachment commits 
laches in his proceedings, and allows a second or subsequent 
attachment to obtain priority of trial over the first attach- 
ment, the first forms no lien on the fund as against the 
second or subsequent, attachment so obtaining priority of 
trial ; but should he so lose his priority it will not affect his 
proceedings in any other respect, as the action when once 
entered, and the attachment made thereon, continue in force 
for ever, although no further proceedings are taken upon 

f See cap. iv.. Of Making the Attachment, fyc. 
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them «. Neither will the plaintiff in the first attachment lose 
his priority against any other one^ if he have not committed 
laches against that one^ as the laches must be some specific 
laches against each individual attachment to give such indi- 
vidual attachment priority over the first; but this priority 
in a subsequent attachment must not be obtained by collu- 
sion of any of the parties. Thus^ if two attachments are made 
in the hands of the same garnishee and on the same property, 
and the trial of the first is delayed by a bill of proof 1^ filed, 
and the second is tried before the first, there are no laches in 
the first attachment, as the plaintiff has not delayed his trial, 
except by proceedings he could not control ; and in such case 
the first attachment will stand as a lien on the fund, and the 
plaintiff in the second attachment can only have judgment for 
the balance over and above the amount of the first attachment. 
So if the same garnishee in the second attachment appear in 
the second attachment on service of the attachment paper 
only, that is without being served with the Sci./a.y and keep 
out of the way to avoid service of the Sci, fa, in the first, and 
thus allow the plaintiff in the second to obtain priority of trial, 
this will not avail the plaintiff in the second attachment, if the 
plaintiff in the first has not committed laches in issuing his 
Sci.fa.y as the seijeaut would then have the Sci, fa. in the first 
attachment for service at the time the second is supposed to 
issue ; and in making up the record in the second attachment 
the service of the Set. fa. by the serjeant is recited, and the 
Serjeant being bound to serve all such proceedings by priority 
as they are handed to him, the Sci. fa. in the first would have 
been served with or before the Sci. fa. in the second if the 
garnishee had not appeared on the service of the attachment 
paper in the second, and thereby rendered the service of the 
Sci. fa, in the second unnecessary, the appearance before the 
return of the Sci. fa. being a mere convenience. The same 

« Boh. 264 ; Com. Dig. tit. Att. A. ^ See cap. x.. Of the Bill of Proof. 
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rule is applicable where judgment by default of appearance of 
the garnishee is signed in the second attachment and an ap* 
pearance entered for him in the first ; for although the plain- 
tiff in the second attachment obtain priority of judgment^ yet 
the first attachment is alien on the property in the garnishee's 
hands, and any payment made by force of the judgment under 
the second will be no answer to the first. 

In the proceedings on the attachment between the plaintiff 
and the garnishee, the validity of the plaintiff's claim against 
the defendant does not come in issue, for the garnishee can- 
not dispute such demand^. This works no hardship on the de- 
fendant, for he is fully protected by the oath of the plaintiff, 
and the pledges given by the plaintiff before he obtains the 
property k to restore to the defendant the money attached, 
should the defendant afterwards disprove the plaintiff's de- 
mand. 

The issue between the plaintiff and the garnishee as to the 
possession of the property is very broad indeed, for the plain- 
tiff by the Sci.fa, summons the garnishee to show cause why 
he should not have execution of the property, S^c. so attached. 
To this the garnishee usually pleads Nil habet, that he at 
the time of the attachment ^^ neither had nor detained, nor 
" has he now, nor does he now detain," ^c. ; and under this 
plea he may show not only that he has no property, but that 
if he has that it is protected from the effect of an attachment 
by suit in another court, or that the property is assigned, or 
any other cause why the plaintiff should not have execution 
as prayed 1. 

If upon the trial the garnishee obtain a verdict, it is entered 
upon the record and the attachment is dissolved, the parties 
being placed in precisely the same position they occupied 
prior to the attachment being made. If the plaintiff obtain a 

1 See cap. ill.. Of the Plaintiff's debt and affidavit; and cap. v.. Of the 
Garnishee's appearance and plea. k See cap. iv.. Pledges to restore. 

^ See cap. y.> Of the Appearance of the Garnishee^ and his plea. 
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verdict he enters up his judgment™, and before he can obtain 
execution he must find *^two pledges to restore^;'*' that is, 
two responsible persons who undertake on the part of the 
plaintiff that, if the defendant come into court within a year 
and a day and disprove or avoid the plaintifPs debt or any 
part thereof, the plaintiff shall restore to the defendant the 
whole or such part of the money attached as shall equal the 
amount of the plaintiff's claim which the defendant may have 
disproved or avoided, or that they the pledges will do it for 
hip. This is for the protection of the defendant against any 
fraudulent claim of the plaintiff, although substantiated by 
oath ; and the year and a day is given to the defendant to take 
proceedings for disputing any claim of a plaintiff so made. 

After the pledges are found execution issues, and must be 
executed, to make it a compulsory payment by the garnishee, 
in order that it may be available for him on any claim made 
against him by the defendant. The money is received of the 
garnishee by the serjeant-at-mace and paid into court, and 
subsequently paid over to the plaintiff, upon his acknowledg- 
ing satisfaction of so much on the record. 

With the entry of the acknowledgement of satisfaction the 
proceedings in the attachment may be said to close, as this 
entry stops the defendant's power to dissolve the attachment. 
At any time, however, before this entry is made, the defen- 
dant can appear to the action and dissolve the attachment o, 
and immediately upon the appearance being perfected he may 
compel the plaintiff to proceed by demanding a declaration, 
as in ordinary actions. 

After execution has issued and the garnishee has paid under 
it, he may plead the attachment in bar P to any action brought 
by the defendant against him for the same property ; for now 



™ See cap. iv.. Of Making the Attachment. ^ Ibid, Pledges to restore. 
o See cap. vi.. Appearance of the Defendant. 
P See cap. xii.> Of Pleading an Attachment. 

C 
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it is a well-established rule, that a payment under a regular 
judgment and execution of a court of competent jurisdiction is 
a good defence, in the absence of fraud, to any action brought 
by the defendant against the garnishee for the same property. 

After the entry of satisfaction on the record the only me- 
thod the defendant has of appearing to the original action is 
by writ of Scire facias ad disprobandum debitum% which must 
be brought within a year and a day. This writ is brought by 
the defendant to revive the proceedings and to cause the plain- 
tiff to prove his debt, so that if a plaintiff on a fictitious debt, 
under colour of an attachment, have obtained the money of 
the defendant he may be compelled to make restitution. 

Sometimes property in the garnishee's hands, not belong- 
ing to the defendant, is attached as his property, and although 
this might be a good defence to the attachment under the 
plea of nil habety yet a variety of circumstances may exist 
which may render it advisable for the true owner to clidni 
the property by a substantive claim on his part; this is done 
by what is called a Bill of Proof, a proceeding in the nature 
of a petition to the court to be allowed to prove the property 
attached to be the property of the petitioner '. 

If the attachment during any stage of the proceedings 
cause a settlement between the plaintiff and defendant^ and 
the plaintiff obtain full satisfaction of his demand, then he is 
bound formally to withdraw the attachment, or he may be 
compelled to do so ; but if he obtain only a part of his de- 
mand, or if he obtain the full amount of money in the 
garnishee's hands in one attachment and it is less than his 
demand, or from any other cause he is desirous of withdravir- 
ing one attachment of several, he may do so, or he may with- 
draw all the attachments and yet leave the action ; but if he 
withdraw the action, all the attachments made thereon and 
all the proceedings are withdrawn with it. 

q See cap. vi.. Appearance of Defendant. r See cap. x.. Bill of Proof, 
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Upon one action and affidavit the plaintiff may make as 
many attachments as he pleases against the property of the 
defendant in the hands of different garnishees at the same 
time^ even though the money in each garnishee's hands may 
be respectively supposed to be sufficient to cover the plain- 
tiff's claim. The plaintiff cannot however recover from the 
garnishee^ under any one or more attachments, a greater 
amount of money or value in goods in the aggregate than 
that specified as being due from the defendant to the plain- 
tiff in the affidavit of debt, and for the purposes of the at- 
tachment the amount there specified is taken as the total 
demand of the plaintiff; therefore, although the garnishee is 
warned not to part with any property of the defendant after 
the service of the attachment, yet, with respect to money, it is 
not necessary for a garnishee to retain in his hands more than 
the amount sworn to by the plaintiff; he may therefore adopt 
a course believed to be general amongst bankers, to debit the 
defendant's account the amount sworn to in the attachment, 
as if the defendant had drawn a cheque for that sum, leaving 
the balance still applicable for the purposes of the defendant. 
With respect to goods this plan cannot be adopted, as the 
garnishee cannot tell what particular goods the plaintiff will 
charge him with the possession of, but the garnishee may 
compel the plaintiff to proceed in the attachment as far as the 
Scire fadaSy and ascertain thereby with what he is charged, 
and all the property not included therein he may still hold to 
the order of the defendant. The plaintiff may, after the day of 
making the first attachment, make other attachments on the 
same action and affidavit ; but in such case it must be upon 
application of the plaintiff or his attorney, in writing, stating 
that no recovery or an insufficient recovery had taken place 
under the first attachment ; but sometimes this is not suffi- 
cient^ and the Registrar will require a fresh affidavit of the debt 
being still due, especially if any length of time has elapsed 
after making the first attachment; a like affidavit is also 

c 2 
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sometimes required when the judgment is signed upon an 
attachment made some length of time previously. 

A plaintiff is not debarred from making an attachment on 
the property of the defendant by reason of his having pre- 
viously brought an action against the defendant in a superior 
or other court for the same debt% nor is he debarred from 
taking other proceedings for the recovery of his debt' by rea- 
son of his having made an attachment ; and where proceed- 
ings have been brought in a superior court, as well as an at- 
tachment made for the recovery of the same debt, the Mayor's 
Court will not entertain any application, either by the garni- 
shee or defendant, to compel a plaintiff to elect in which court 
he will proceed, unless the defendant shall have appeared in 
the Mayor's Court and dissolved the attachment; nor will 
the courts at Westminster entertain any application to stay 
proceedings in any action there on account of any prior pro- 
ceeding in the Mayor's Court 'i, unless they are improperly or 
vexatiously carried on. The proceedings in attachment being 
equitable proceedings in the discretion of the court, the court 
will at all times hear applications respecting matters which 
may prejudice any party to the record and make orders sum- 
marily for his relief, but not usually where the same end may 
be obtained by the ordinary practice ; and at times the court 
-will entertain applications such as to compel the plaintiff to 
proceed, even at the instance of a stranger to the record, when 
injustice may be done by the attachment; but in such cases 
only where there has been great delay on the part of the plain* 
tiff, or where there is evident collusion or fraud. 

In ordinary proceedings in attachments no costs are now 
allowed on either side ^ ; this, without some inquiry, appears 

■ Leuhnar v. Huntley, Cro. Eliz. 693, 713. [pi. 76. 

t Com. Dig. Att. B. ; •Roberthon v. Norroy King at Arms, 1 Dyer, 83, 
n Denton v. Maitland, 16 L.J. Rep. (NS.) Q.B. 332; S.C. 11 Jurist, 
42 ; Smidt v. Ogle, 6 Taunt. 74. [Bohun, 267. 

▼ Tross V. Michell, Cro. Eliz. 172; S.C. 1 Leon. 321; Com. Dig. Att. G.; 
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to be a great hardship and calculated to work injustice ; but 
in reality it is not so^ for if costs were allowed to attend the 
result it would be a very serious objection to the whole custom. 
If a plaintiff could recover his costs in attachment from out 
the fund, it might lead to collusion between plaintiff and 
garnishee to swell the costs, the garnishee having money of 
the defendant's in his hands to pay them. If the plaintiff had 
his costs the garnishee would also be entitled to his, and costs 
on both sides would then fall upon the defendant, and yet not 
a shadow of defence to the attachment might exist. The 
plaintiff could not fairly have his from the garnishee, as the 
garnishee might not have any property of the defendant in his 
hands ; the garnishee could not have his of the plaintiff, or 
he might compel the plaintiff to go to trial in cases where no 
doubt existed. It is for the purpose of preventing frivolous 
attachments that plaintiffs are not allowed their costs, and to 
prevent garnishees raising frivolous defences that they are not 
allowed to them ; it will readily be seen that endless might 
be the collusion if costs were allowed to abide the event in 
ordinary issues in attachment. This, in all probability, is the 
reason why costs have not been given, and that which was 
originally a matter of practice is now considered a portion of 
the custom ; but it is presumed the court has power to grant 
costs, in the ordinary issues in attachment, although it does 
not now exercise it, as it awards them in matters collateral 
to the attachment, and there appears no reason to draw a di- 
stinction between ordinary issues and matters coUateral, but 
they are in the discretion of the court. 

It has been seen that if a defendant, upon an attachment 
being made, pay the plaintiff his debt, the plaintiff is bound to 
give a withdrawal of the attachment; the expense of the 
attachment the plaintiff cannot claim, but he is entitled to the 
costs of the action entered against the defendant upon which 
the attachment is founded; and where the defendant has 
perfected bail, or rendered his body to prison, or paid money 
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into court in dissolution of the attachment^ inasmuch as the 
attachment is thereby rendered void^ and the proceedings 
thenceforth are continued upon the original plaint^ from the 
time of the dissolution^ either the plaintiff or defendant is en- 
titled to his costs as in an ordinary issue^ so also in proceed- 
ings under a writ of Scire fa(Aas ad disprobandum debitum, 
after the appe^ance of the defendant. 

The Mayor's Court alone has the power of trying the issue 
in the attachment^, but the garnishee or defendant may bring 
a Certiorari to remove the proceedings ; and on the return of 
the writ may put in bail on the Certiorari in the superior 
court, or pay the money into such court, and the attachment 
then becomes dissolved ; but if the money is not paid into 
such court, or bail given, the plaintiff is entitled to issue a 
Procedendo *. 

If an attachment be made of property in the garnishee's 
hands, and he is desirous of getting rid of it, or if he believes 
proceedings may be taken against him for the same property 
by the defendant, he should force on the plaintiff either to 
proceed to judgment and execution or else to abandon his 
attachment, because an attachment alone cannot be pleaded 
as a good defence by a garnishee in an action brought against 
him for the same property by the defendant, but a judgment 
and execution executed can be pleaded in bar 7 ; and where, 
after an attachment made, an action was brought by the de- 
fendant against the garnishee in a superior court, the court 
in which the action had been brought refused an applica- 



w By the 47th section of the Mayor's Court of London Procedure Act, 
1857, any judge of a superior court may order an issue under the garni- 
shee clauses of the Common Law Procedure Act, 1854, to be tried in the 
Mayor's Court ; the object of this clause was to enable the judges to sa?e 
suitors the expense of a trial in the superior courts where the amount in 
dispute was small. 

z See cap. xi.. Of the Removal of an Attachment. 

7 See cap. xii.. Of Pleading an Attachment. 
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tion to stay the proceedings in the action^ on the ground that 
the property in issue in the action was a:ttached ^ in the gar- 
nishee's hands ; perhaps^ however^ if any proceedings were 
taken in the attachment by the defendant unfairly to delay 
judgment and execution in the attachment^ the court might 
interfere. The Mayor's Court would test the bona fides of any 
proceedings in the attachment tending to delay the plaintiff 
in obtaining his judgment and execution. 

As to bankruptcy and insolvency of the parties to an attach- 
ment^ see post. 



» Smidt Y, Ogle, 6 Taunt. 74 ; Roberthon v. Norroy King at Arms, 
1 Dyer, 83, pi. 76. To some extent this may work a great hardship on 
the garnishee, for if after the attachment made an action is brought by 
the defendant below against the garnishee to recover the money attached, 
and execution is not executed in the attachment until after the action has 
been commenced, the garnishee must plead the execution to the further 
muntenance of the action, even to plea puis darrein continuance, the 
action brought by the defendant not being any answer to the attachment ; 
it therefore entails the payment of costs by the garnishee, although only 
an innocent stakeholder. 

It appears, formerly, by the certificate of Starkey, Recorder (Appendix), 
that '^ pending any attachment undetermined and undiscussed, and before 
" execution thereupon obtained, the defendant in the attachment could 
" not maintain any action of debt against the garnishee for any money so in 
" his hands attached if such attachment by the garnishee should be pleaded 
" and alleged against the defendant.^' There appears some reason in this, 
as the defendant can always appear in the Mayor's Court and dispute the 
didm of the plaintiff if it be not well founded ; and, if it be so, the de- 
fendant should scarcely be allowed to defeat the claim of the plaintiff by 
the process of another court, besides compelling the garnishee to pay the 
costs of the action, especially as the defendant, should he be dissatisfied 
with a trial in the Mayor's Court, is at liberty to remove the action into 
a superior court. 
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CHAPTER IL 

WHAT PROPERTY IS OR IS NOT LIABLE UNDER 

THE CUSTOM. 

Having treated of the nature and eflfect of an attachment, 
we must now consider what property is or is not liable to be 
taken under it. There are many attachments made upon pro-i 
perty not strictly attachable, and under which plaintiffs con- 
stantly obtain a settlement of their demands, without going 
further perhaps than the mere first process; these attach^ 
ments, however, can only be considered as speculative, and 
are not in any manner to be taken as guides for other cases. 
It must be our object here strictly to consider the custom^ 
in order that it may be pursued with effect. 

As to the nature and character of the property liable to the 
custom, it may be said that almost every species of property 
bearing a positive value, and upon which an actual price may 
be put by appraisement, can be taken under it ; property pe- 
rishable as well as imperishable, merchandize of all descrip- 
tions or the produce, furniture, jewels, wearing apparel, goods 
in bulk, or in boxes locked ^. 

A debt or debts may be attached ; if the debt be larger than 
the attaching creditors debt, then a portion of such debt^. 
Under the term debt, may be included money due from the 
garnishee to the defendant ; held by the garnishee as banker 

a Bohun, 266 ; Ashley, 26 ; Com. Dig. Att. C. ; Goods-Hern v. Stuhs, 
Godbolt, 401. 

b Bohun, Priv. Lond. 261 ; fFestohy v. Day, 22 L. J. Rep. (NS.) Q. B. 
418; fFebb V. Hurrell, 16 L.J. Rep. (NS.) C.P. 187-; S.C. 4 C.B. 
287 ; Com. Dig. Att. C. ; Godbolt, 196, 297 ; Roll. Ab. tit. Cust. 
Lond. ; Bac. Ab. tit. Cust. Lond. H. 1 ; Viner, Ab. tit. Cust. Lond. ; 
Andrews v. Gierke, Carth. 26; Pearce v, Galcott, W. Jones, 406; 
Bellamy v. Upton, 1 Shower, 356, case 229. 
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of the defendant; money due from the garnishee for goods 
sold and delivered, or services rendered, or money received by 
the garnishee as factor or agent of defendant, and almost any 
kind of demands which may be recovered under the common 
money counts. 

Debts incurred in foreign currency are attachable, for they 
are capable of valuation c, -An attachment of a de bt will in - 
elude a debt payable immediately or at a future day, so that 



it be debitum in prasenti sblvendum in yiituro'^y as money 
owing from the garnishee on prompt or any certain credit 
given to the garnishee for goods sold ; or money on a policy 
"oTTnsurance, when it is payable so many months from the 
death or notice ; or money placed on ordinary deposit with a 
banker, when notice of withdrawal alone is required by the 
defendant, for tt^e attachment is equivalent at least to the 
notice. But the debitum inprasenti solvendum in futuro will 
not include sums payable to the garnishee for goods belong- 
ing to the defendant sold upon credit by him as factor or 
agent on account of the defendant, for it is uncertain whether 
the garnishee will ever receive the amount for which the goods 
were sold ; but, if the garnishee is the factor or agent of de- 
fendant on a del credere commission, inasmuch as the gar- 
nishee is liable to the defendant for the amount of the sale 
whether he receive it himself or not, it is attachable. 

Unliquidat ed amounts of any kind are attachable if they 
are capable of being ascertained e, but anything merely in the 



c Harrington v. Macmorris, 1 Marshall, 33 ; S.C. 6 Taunt. 228 

d Com. Dig. Att. C. ; Bac. Ab. tit. Cust. Lond. H. 2 ; Roll. Ab. tit. 

Cust. Lond. G. ; Viner, Ab. ib.; Bohun, 261, 262; Locke, 28, noteo. 

Self V. Kenmcot, 2 Show. 606 ; Robins v. Standard, 2 Kcb. 202 ; S. C. 

1 Sid. 327 ; Pearce v. Calcott, W. Jones, 406. See Leuknor v. Huntley, 

Cro. Eliz. 713; Dalton v. Selby, ib, 184 ; S.C. 3 Leon. 236; McDaniei 

V. Hughes, 3 East, 374 ; Dyer, 83», pi. 76. As to how judgment given, 

ieepost. 
« MS. Reports Mayor's Court, cited in Locke, 31. See Bellamy v. 

Upton, 1 Shower, 366, case 229. 
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nature of damages ^y. such as for assault, trespass, slander^ 
which a jury alone can determiile, are not attachable, as an 
attachment does not sound in damages, nor where any claim 
exists for damage, even where the amount by any agreement 
is to be ascertained by a particular method, can it be attached 
until that amount is ascertained, but when so ascertained it 
can be ; so also where a claim exists for damage, and the par- 
ties agree the amount, here, as an account stated exists, so an 
attachment will lie. 

It is saids that salaries and wages of every description are 
not attachable, whether payable by government, corporate 
bodies, or individuals. But no authority is given, and no 
reason can exist, for such a doctrine ; probably it arose out 
of the question of seamen^s wages \ but it is now and has been 
the constant practice for years to attach salaries, ^c, provided 
there be no other reason for the attachment not lying ; but 
an attachment of salaries and wages may always be defeated 
where payment be made before they are due, as an attachment 
will not affect a debt until it be absolutely due ; if, therefore, 
when a salary is due on Christmas-day, it is paid the day be- 
fore Christmas -day, there existed no moment at which a debt 
accrued. Debts on covenant are attachable ; so money due on 
bonds K Under the term debt can only be included demands 
capable of being enforced by process of law. It will not in- 
clude voluntary payments, such as pensions of the East India 
Company, ^c. ; but all pensions are not voluntary, therefore 
if a pension or annuity is granted for a consideration, or under 



f Roll. Ab. tit. Cust. Lend. E. ; Vin. Ab. id, j Anonymous^ 2 Shower, 
373, case 355. s Ashley, 27. 

^ Seamen's wages could not be attached with effect, because a sum- 
mary remedy existed for their recovery by statute. 

i Robins v. Standard, 1 Sid. 327 ; S. C. 2 Keb. 202 ; Roll. Ab. tit. 
Cust. Lond. ; Vin. Ab. id, j Leuknor v. Huntley, Cro. Eliz. 593, 7^3 ; 
Ashley, 26 ; Com. Dig. tit. Att. C.H.j Ingram v. Bernard, 1 Ld. Raym. 
636 J Bohun, 267. 
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the terms of an Act of Parliament, and upon failure of pay- 
ment the party entitled could maintain his action at law for its 
recovery, it may be taken as a rule that it is attachable. 

In attaching money due on bonds the sum due on the for- 
feiture cannot be attached, for the bond is forfeited ; and, as 
the penalty of the bond is due, the sum in the condition cannot 
be attached, but the penalty may, and the court gives judg- 
ment for the sum due. 

No attachment can be made of an equitable debt or de- 
mand ; that is, where the recovery of such debt or demand 
from the garnishee must be by means of a court of equity. 
Ashley, in his Doctrine and Practice of Attachment, says : — 
^^In regard to these equitable debts it may reasonably be 
'^ questioned whether the general rule of exempting from at- 
^^ tachment all debts for which at law no action can be main- 
'^ tained should not be applied with some degree of limitation. 
^'The reason a legacy cannot be attached is, that creditors 
^^ have an interest in it till all their debt^ be paid, and the 
^^ executor or administrator may successfully resist such at- 
^^ tachment, either by plea or evidence in the Mayor's Court, 
^^ or by prohibition from the King's Bench. But admitting, 

for instance, that the debts are all paid, or that the executor 

or administrator, willing to take the responsibility upon 
^^ themselves, suffer judgment to go against them, the above- 
'^ mentioned reason fails. Is not, therefore, such judgment 
^^ valid ? . Could the legatee bring an action at law against 
^^the garnishee for his legacy, there is little doubt that he 
^^ would succeed. But in a suit in equity, instituted for the 
" recovery of the legacy, it may be presumed that the gar- 
" nishee might avail himself of the judgment with effect, ac- 
^^ cording to the maxim that he who seeks equity must first 
'^ do it, and nothing can ' be more consonant to equity than 
" that a man should pay his just debts/' 

This doctrine, however, appears questionable so far as re- 
gards, the debt being attachable, while simply an equitable 
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debt^ as foreign attachment is to have no countenance in equity 
further than the custom carries it^: but the reason for not 
attaching a really equitable debt appears to be that no such 
debt exists without involving other considerations; and, as 
foreign attachment will alone attach a debt which^ in itself, 
is clear and independent of other considerations, the attach- 
ment of an equitable debt does not come within its scope ; 
and, if otherwise, it might lead to injustice and interminable 
issues amongst parties between whom no privity existed. 

Legacies are not attachable ; it is uncertain if the executor 
have assets sufficient to pay the debts, and the creditors have 
an interest in them, and ^^ they cannot be warned >/' All trust 
property is in the same position, when a court of equity must 
be applied to to afford relief ; but, although a debt in its origin 
may be an equitable debt, yet the character may be changed, as 
where an executor has stated an account or admitted a legacy, 
either a distinct legacy or a portion or distributive share, al- 
though the accoupting need not be with the legatee himself, 
but such an accounting or admission of the legacy or share 
whereby the executor becomes liable to an action of money 
had and received, then the debt is attachable ™ ; but an ac- 
tion at law for a distributive share of an intestate^s property 
cannot be maintained against the administrator^ nor against 
the administrator's executor, although he may have expressly 
promised to pay, therefore no attachment will lie ^. 

A trusteg^^artner is in the same position as anjpjsfiCUtoiL^- 
in this respect ; as, although the cestui que trust must in^ge^^ 
neral pursue his remedy in equity, yet if the trustee state an 



k Freeman, 312. 

1 Page V. Davis, 3 Bulst. 243 ; Bac. Ab. tit. Cust. Lend. H. ; Chamber- 
lain V. Chamberlain, 1 Chan. Cases, 267 ; Com. Dig. tit. Attachment, D.j 
Ashley, 29; Bohun, 267; Roll. Ab. tit. Cust. Lond. E.; Viner, Ab. 
id.ib.i Noy,116. [M. 700. 

m See King v. Ladd, 24 Law Times, p. 172 ; Hart v. Minors, 2 C. and 

n Jones V. Tanner, 7 B. and C. 542. 
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;count aiid admit a balance due from him to his cestui que 
trusii^lS^^Bj be sued a£ law °, So also if he admit a balance 

"arid aftiiPWanls appropriate it to his own use ; and therefore^ 
under iucE circumstances^ the amount is attachable in the 

HEands^Df "the irmstee ; so, if the trusts are complete and 
'eild^d^iJre balance may become attachable, as if A. make an 
assignment of a debt due to him to trustees, to secure the 
payment of a debt due by him to B., and all costs, and to pay 
the balance to A., and after the receipt of the debt and the 
payment made of the debt to B. and all costs, here, as an 
action for money had and received would lieP for the balance, 
so an attachment may be made of it ; and such attachment 
cannot be defeated by A/s taking any other remedy than the 
action at law, ea contractu, to obtain the balance <l ; but if the 
trusts are open and not complete, as if a trust be to pay a 
debt and costs and the debt be paid but the costs not ascer- 
tained or paid, here, as it is uncertain what may be the amount 
required, the only remedy for A. is in equity for an account, 
and therefore an attachment cannot be made upon it>^. 

The garnishee may at times have possession of goods be- 
longing to the defendant which are perishable, as fish, fruits, 
SfC, ; these are attachable, but the attachment in such cases 
does not preclude the garnishee from selling them ; that is, 
although he is warned not to part with the goods of the de- 
fendant, yet, the attachment being in the nature of an equi- 
table proceeding, it does not forbid the garnishee carrying out 
the transaction between the parties and selling the goods, 
where the retention would be a palpable loss, and therefore 



o Roper V. Holland, 1 Harr. and Wol. 167; S.C. 3 Ad. and Ellis, 99; 
and see Bond v. Nurse, 10 Q. B. 244. 

P Edwards y. Bates, 7 M. and G. 590; Case v. Roberts, Holt, N.P.C. 
600. 

q Bac. Ab. tit. Gust. Lond. H. 1 ; Roll. Ab. tit. Gust. Lond. E. ; 
Vin. Ab. id. ib, ; Bohun, 267. See post. Pleading an Attachment. 

r Edwards v. Bates, 7 M. and G. 690 
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the license of the court is assumed to be given to the gar« 
nishee to dispose of such property. Neither is the direction 
of the court so rigid that a garnishee may not at times part 
with goods if by the retention he would lose the market^ or 
that a great loss would be thereby sustained^ the intention 
being not to interfere with the transaction of the parties and 
their endeavours to obtain the best market, but to forbid the 
garnishee from parting with the property or proceeds to the 
defendant *. 

It is said that by the custom securities for money may be 
attached in the same manner as debts, but if this is so it must 
at least be taken with the greatest caution, and each species 
of security must almost form a rule for itself; if the rule, 
however, is taken indiscriminately, putting aside the almost 
impossibility in some cases of valuing such things, great fraud 
might be perpetrated. 

Securities which have a public price upon the public mar- 
ket, and are quoted from day to day, and which are transfer- 
able by delivery, may perhaps bear such a notorious price that 
a fair valuation may be made, and the delivery may perfect 
the title, such as Exchequer bills, India bonds, bonds of a 
foreign state, mining or railway scrip, and attachments upon 
this kind of securities have constantly been made ; but wheve 
shares stand in the name of the defendant and are not trans- 
ferable by delivery, but require a deed of transfer to be «»- 
cuted, the question arises, who will execute ? There is no 
power in the court to compel execution of the transfer by tke 
defendant, for in an attachment he is. not before the caurt, and 
there does not appear any method of enforcing him to laga it; 
therefore the court cannot give a title to the purcfaaserj it 
could not give it to the plaintiff even if the shares were i^ 
praised and delivered to him, as the court of itself possesses 
no power to give title by any seizure and sale. In the case 

8 See cap. ix.^ Of the Elongavit. 
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of a bill of exchange^ if it be remitted to the garnishee by the 
defendant on account of the defendant^ and requiring the in-* 
dorsemeut of the garnishee to make it negociable, the execu-* 
tion in the attachment would be against the garnishee for the 
bill of exchange^ or, in default, against his person, for the 
amount of the appraisement of it ; but should he tender the 
bill of exchange under the execution, but refuse his indorse- 
ment, it may be questioned how far such indorsement can be 
compeUed ; and a manifest injustice might be done the gar- 
nishee by compelling him to incur a liability by the indorse- 
ment of the bill, as if a bill of exchange belonging to the 
defendant requiring the indorsement of the garnishee were in 
his hands, and such bill were indorsed by the garnishee and 
should be taken under judgment in an attachment, if the bill 
were not paid on its arriving at maturity the garnishee might 
be sued upon his indorsement, unless qualified as sana recours, 
and he would have to pay the amount with only the defendant 
to look to to recoop him. It will therefore be seen that the 
question of the power of transfer forms a material element in 
die consideration of whether any particular security is attach- 
able or not ; and, with regard to securities, even where no 
question may exist as to their transfer, a difi&culty arises as to 
the appraisement. Bills of exchange, bonds, ^., of private 
persons can only be taken as chattels subject to appraisement ; 
and, as they do not bear any public value, the appraisement 
must be made according to the information of the appraisers, 
or according to the standing of the maker in the eyes of the 
appraisers ; thus a bill of exchange might be appraised at so 
serious a discount that palpable injury might accrue to the 
defendant. If the plaintiff were aware the parties to the bill 
were bad he would not receive it under the attachment ; on 
the other hand, if it was appraised to him at a sum below the 
amount expressed on the face of it, and the bill were paid, he 
might obtain by means of the attachment more than his just 
debt at the expense of the defendant. It is therefore neces- 
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sary in making an attachment to consider attentively the na- 
ture and effect of every security which it is sought to attach 
under the custom. If, however, securities are attached, the 
plaintiff ought to be compelled to take them at the amount 
expressed on the face. If an attachment be made of a secu- 
rity, no action will lie at the suit of the defendant against the 
garnishee in trover, until the attachment is disposed of, as it 
is in custodia legist 

Some property is specially exempted from attachment by 
statute, as the public funds, stock of the Bank of England u, 
and dividends thereon v, East India Company^s stocks, the 
capital-stock or funds of the London Dock Company^, or the 
capital-stock or premises of the St. Katherine's Dock Com- 
pany y, or seamen's wages ^y and in the case of bankruptcy or 
insolvency of the defendant the property which originally was 
attachable and attached may become protected from further 
attachments, and those already made become inoperative. 

It may be convenient here to allude to property which in 
itself would be attachable except for its peculiar position 
which exempts it ; as property in the custody of the law, such 
as goods taken in distress, or impounded &. So property of 
which the superior courts have taken cognizance by suit, for 
it would be interfering with their jurisdiction b- thus a debt 
which is in suit there is not attachable, nor property for 
which trover has been brought; but this does not restrain 



t Ferrall v. Robinson, 4 Dowl. 242 ; 2 C. M. and R. 495 ; S. C. 6 Tyr. 
1069; S.C. 1 Gale, 244. 

'I 8 and 9 Wm. III. c. 20, §47; 7 Ann, c. 7, ^^2. 

▼ 9 and 10 Wm. III. c. 44, § 74 ; Com. Dig. tit. Att. D. ; Ashley, 30. 

w 17 and 18 Vic. c. 104, § 233. « 9 Geo. IV. c. cxvi. § 11. 

y 6 Geo. IV. c. cv. § 10. « ^tepost. 

a Humphrey v. Barns, Cro. Eliz. 691. 

b Humphrey v. Barns, Cro. Eliz. 691 ; Bohun, 266 ; 2 Show. 373, 
case 356 j Bac. Ab. Cust. Lond. H. 1 j Com. Dig. Att. D. ; Roll. Ab. tit. 
Cust. Lond. F. ; Vin. Ab. id. ib, ; Palmer v. Hook, 1 Ray. 727; Leuknor 
V. Huntley, Cro. Eliz, 593, 712; 3 Leonard, 210; Babbington v. Bab^ 
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the plaintiff from laying an attachment on other property 
of the defendant in the garnishee's hands^ so that it is not 
included in the action. So the amount recovered against 
a garnishee by a defendant in an action brought by the de- 
fendant against him cannot be affected by any attachment 
made in his hands, or before the amount is paid over to 
the defendant (the plaintiff in the action) or his attorney, 
and the attachment would be no answer to an execution 
in the action ; but when the debt sued for is paid over to the 
plaintiff's attorney, either in settlement of the proceedings 
or under execution, it is no longer protected, for the suit is at 
an end, and it is therefore liable to the attachment* Money 
due from a client to his attorney for costs on the master's 
allocatur upon an order obtained by the client for taxing the 
bill is not attachable^, nor property sought to be recovered by 
a summons issued by a magistrate where such magistrate has 
power to order it to be delivered up by the garnishee to a de- 
fendant. Nor money or property in the hands of any person 
as an officer of any court of justice holding the property under 
the direction of such court^, as the money or property is in 
the court itself and liable to the order and direction of that 
court; as money in the hands of the masters of the courts at 
Westminster, or registrar of the Court of Admiralty, although 
the court in which such money is may have directed its 
officer to pay the dame to the defendant ; and it matters not 
what court it may be, whether superior or inferior, so that 

bin^ton, Cro. Eliz. 157; S.C. 3 Leon. 232 ; Pell v. Pell, Cro. Eliz. 101 ; 
Sir Jobn Perrot's case, Cro. Eliz. 63 ; Kerry v. Bowyer, Cro. Eliz. 186 ; 
Danv. Ab. Cost. Lond. F. ; 1 Leonard, 264 ; see Com. Dig. Att. C. : 
Ndther after suit m equity, 2 Ch. Cases, 233 ; a duty which accrues by 
matter of record, as judgment recovered ; Sir W. Waller's case, 3 Leon. 
240 ; Sir John-Pcrrott's case, 1 Leon. 29 ; 1 Modem, 103 ; Com. Dig. 
Att. D. ; Vin. Ab. tit. Cust. Lond. E. ; Cro. Eliz. 63, 186 ; Roll. Ab. tit. 
Cust. Lond. E. ; Bohun, 266 ; Ashley, 27. 

c Coppell V. Smith, 4 T. R. 312 ; Ashley, 28. 

d Fide past, p. 39. 
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the same be a court having jurisdiction over the property 
and its disposition. Neither money in th^ sheriff^s bands 
under an execution «^ and it would be no answer to a rule 
for an attachment against the sheriff. Money directed to be 
paid under an award of an arbitrator, made in pursuance of a 
rule of a superior courts is not -attachable ^. So also where 
the submission to arbitration is made in an action, but the 
submission is not made a rule of court, provided no nonpros, 
is entered in the action, for then the suit is still pending. But 
if the parties refer to arbitration without action, merely ^ving 
power to make the submission a rule of court, until it is so 
made a rule of court the money payable under the award is 
attachable, as the court has not taken cognizance of the refe- 
rence. Or if parties refer to arbitration by bond of submission, 
though in an action in a superior court, and the person to 
whom the money is by the award to be paid elects to bring 
an action on the award after the attachment made, the attach- 
ment is good against such action though not against an action 
upon the bond S; but although money in the garnishee's hands 
may be protected by a suit at the time of the attachment 
made, yet if it cease any time before plea pleaded by the gar- 
nishee in the attachment the attachment takes effect, as the 
attachment affects all property in the hands of the garni- 
shee from the time of making the attachment to the time 
of the gamiishee's plea, provided such property is stated 
in the record; as if the defendant have brought an action 
against the garnishee to recover certain property, and an 
attachment is afterwards made of the same property in the 
garnishee's hatids by a creditor of the defendant, and before 
the action is at an end the garnishee pleads in the attach- 
ment, here there is no moment of time at which the attach- 



e Ashley, 28 ; 1 Leon. 264 ; Bohun, 266 ; Com. Dig. Att. D. 
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ff Ingram v. Bernard, 1 Ld. Raym. 636; S.C. 3Salk. 49. 



liable under the Custom. 36 

menjt could take effect, because the action overrides it to 
a time past the plea; but if after the attachment made and 
before plea pleaded in the attachment the action is discon- 
tmued or got rid of, then the protection ceases and the attach- 
ment takes effect. So an attachment will not affect property 
in the hands of a police officer taken from a prisoner during 
the inquiry into the charge against him ; but if upon the final 
hearing of the charge, and before the garnishee has pleaded^ 
the magistrate or judge refuses to make an order relative to 
the property, the attachment takes effect. 

It may also be convenient here to notice another position 
m which property may be in the hands of the garnishee be- 
longing to the defendant, and although liable in all other 
respects to an attachment yet may be withdrawn from its 
effect, as where the law has given a summary remedy for the 
recovery of it out of the garnishee's possession by the defen- 
dant; thus^ where a magistrate may have power to summon 
the garnishee and direct payment or delivery of any property, 
if the magistrate so order, the attachment is no answer, but 
without the summons and order the attachment is good^. 
So rent payable to the defendant by the garnishee S for the 
landlord has the power of distress ; but should the landlord 
not distrain, and the tenant leave the premises owing rent^ 
inasmuch as the power of distraint is gone and the only re- 
medy be by action, it is attachable. This summary remedy 
must exist by law, and not by virtue of any agreement be- 
tween the parties themselves, as an authority given by one 
man in possession of another's goods, in case of non-delivery 
of them on demand, for the owner to seize the goods, will not 
defeat an attachment made of the goods, either before or 
after the demand. 

We have seen that a garnishee can only be served with 
the attachment while within the city of London or liberties 

^ ^etposi, p. 40. * Ashley, 27 ; Bohun, 267 ; Com. Dig, Att. D. 
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thereof; this arises^ at least with respect to the Mayor's 
Court, from the circumstance of the court being sa far a 
court of local jurisdiction that its officers cannot leave the 
liberties of the city for the purpose of serving an attachment. 
This local jurisdiction will not^ however^ deprive the plamtiff 
of his right under the process of attachment to recover a debt 
owing from the garnishee to the defendant^ although the debt 
may have accrued to the defendant out of the city of London 
or liberties^ or the jurisdiction of the Mayor's Courts as it mat- 
ters not whether such debts were contracted in or out of the 
city; for as every debt follows the person of the debtor^ if 
such debtor (garnishee) be found within the city and is there 
served with the attachment^ it is sufficiently. 

With respect to goods, it has been considered questionable 
whether they do not stand in a different position to money, 
and whether they^ as well as the garnishee^ ought not to be 
within the city at the time of the service of the attachment^, 



It Harrington y. Macmorris, 1 Marshall, 33 ; S. C. 5 Taunt. 228 ; Boh. 
261 ; Andrews y, Gierke, Carth. 25 ; Cook y. Licence, I Ld. Raym. 346; 
Bac. Ab. tit. Oust. Lond. H. 2; Id, tit. Prohibition, K. ; Anonymous, I 
Vent. 236 ; ^estoby v. Day, 22 L. J. Rep. Q. Bi 425 ; Mallum v. Heme, 
Mic. 19 Car. 11. B. R., cited 2 Shower, 507 ; Roll. Ab. tit. Cust. Lond. 
E. ; Vin. Ab. f*. id, 

1 The case usually cited to support this proposition is that of Heam t. 
S{uhhs (Godbolt,401), but on looking into that case as reported by Godbolt, 
and the report of the same case in Latch, 208, there does not appear to be 
any reason for making a distinction between the possession by the gar- 
nishee of money or goods. The action was brought for a doak ; the de- 
fendant pleaded an attachment in the Mayor's Court, to which plea there 
were three objections taken; the third was the material one. '' It showeth 
'' that the goods were attached in the defendant's hands, but it does not 
'^ show that it was within the liberty of the city, and all the proceedings 
" are infra jurisdictionem,** The third objection, as stated in Latch, is 
" Ttercement, n^est monstre que le detour fuit deins le city al temps." 
Here clearly the objection stated is, that the attacliment was not made 
within the city ; f . e, that it did not show the garnishee was within the city 
at the time of making the attachment; this point, though not settled, as 
the case of Hearn y. Stubbs though reported was neyer decided, was sub- 
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or at least that after the garnishee has been served with the 
attachment it does not take effect upon the goods until they 
come within the jurisdiction of the Mayor's Court. 

Haying seen what property is attachable or not on account 
of its general character^ we must now consider it in relation 
to tlie rights of the parties and strangers to the suit;^ 

As a rule^ though not without exception, it may be said 
that if the property intended to be attached is so circum- 
stanced that the owner thereof could maintain his action of 
debt sur concessit solvere ^y or debt assumpsit, trover, or deti-* 
nue against the garnishee for the same, and if withheld could 
not legally enforce payment or delivery thereof by a summary 
or any other mode of proceeding short of an action at law, it 
may in general be considered that it is attachable by the cus- 
tom. This principle arises out of the common law, which, 

sequendy raised in Crosby ▼. Hethenngton, and there the objection was 
held fatal, as the custom as pleaded did not show that the Serjeant had 
not gone out of the city to serve the process. 

It will be observed that the objection as stated in both reports of the 
case refers only to the garnishee being in the city at the time of service ; 
but there is a suggestion by counsel in the report of Godbolt beyond the 
objection, and without its scope, " that it was not showed where the goods 
" were, whether within the jurisdiction of the city/' and he refers to 
RastaU's Entries, 166, 157, but these entries are not in point. 

The defendant would be entitled to demand his goods of the gar- 
nishee without reference to the place in which the goods were deposited, 
whether within the city or without ; and he would be entitled to make 
the demand within the city even if the goods were not there, and upon 
which he m^ht bring his action in the Mayor's Court ; and the plaintiff 
is placed by the attachment in the same position as the defendant, with all 
his rights agunst the garnishee. 

The custom, however, as stated in Liber Albusy is, that such goods shall 
be arrested wheresoever they be found within the said city — **ou qilssatent 
"trovez deins la cities'' this is evidently intended to be comprehensive. 
At the time it was written the city walls inclosed the whole of London ; 
and it will be observed that the necessity of the garnishee being in the 
city is not mentioned. — See Appendix. 

™ Seej90*/. 
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as to determining the rights of the parties^ pervades every pro- 
ceeding by foreign attachment^ and is necessary to be borne 
in mind in considering the question whether any particu- 
lar property is attachable ; for if the defendant might bring 
an action as above against the garnishee for the monies or 
goods in his hands^ the plaintiff in almost all cases stands as 
against Uie garnishee in the position of the defendant i^^ and 
the attachment is in its effect^ as to determining the rights 
of the parties^ equivalent to an action brought by the defen- 
dant against the garnishee^ and after the attachment is made 
no act of the defendant can have any effect so as to defeat it, 
unless he may possess a riemedy against the garnishee for the 
recovery of the property, a remedy given to the defendant 
under some process by some superior power, and to which 
process the attachment will form no answer. 

With respect to the possession of the property by the gar- 
nishee. The garnishee is in general the factor, broker, con- 
signee, or banker of the defendant ; he must be the agent of 
the defendant expressed or implied, and to render any pro- 
perty in his possession attachable as the property of the de- 

fendant^e must ho^y^^ ^iSfeJ^ J»l?%:^«&^ 

must beHablelto account to the defendant for it in an action 

at law. 

If the garnishee is not in this position towards the defen- 
dant relative to the property in his hands, no attachment will 
lie upon it, as against the defendant, notwithstanding that the 
garnishee may hold property in his hands which may be the 
actual property of the defendant. 

If goods are consigned by the defendant to his agent, and 
the agent warehouse the goods, the possession as against the 
defendant is not in the warehouseman, but in the consignee, 
the warehouseman being the agent of the consignee and not 
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of the defendant^ therefore they cannot be attached as the 
property of the defendant in the hands of the warehouseman^ 
but may be in the hands of the consignee. So property in 
the hands of a broker^ entrusted with goods for sale by the 
consignee of the defendant abroad^ cannot be attached as the 
property of the defendant^ for the broker is the agent only of 
the consignee* So freight due to the owner of a slup cannot 
be attached as against him in the hands of a broker^ who re* 
ceives goods from on board ship and enters them at the Cus- 
tom-house for and on account of the consignee, for the con- 
signee alone is liable to the owner. 

So goods entrusted to a carrier cannot be attached in the 
hands of the driver of the carrier's cart, but must be attached 
in the hands of the carrier. Money transmitted to a banker 
by his country agent for A. is not attachable as A/s until A. 
has assented thereto or acknowledged the money as his <>. But 
where money in the nature of payments on account of annu- 
ities or pensions was sent in bulk, and the bulk was received 
by a banker or agent for distribution among cert^ persons 
named in the advice, and the defendant kept an account at 
such banker's or agent's, drawing on the sums in his hands, 
and the banker or agent on receipt of the bulk placed the 
portion payable to the defendant to his account, although 
not according to his express instructions but in accordance 
with former instances, it was held that this was a sufficient 
acknowledgment of the agency of the banker and receipt of 
the money od the account of the defendant, and therefore 
attachable as the property of the defendant. So where divi- 
dends on the funds are similarly received on account of the 
defendant, by his agent, they are attachable without further 
acknowledgment by the defendant. 

Property belonging to the defendant in the hands of the 
finder is attachable P ; but property in the hands of a tres- 

o SeepM/, p. 42. p Tross v. Michell, Oo. Eliz. 172. 
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passer is not attachable 4 ; but if the garnishee take the pro- 
perty tortuously^ and afterwards and before plea the defen-* 
dant acknowledge and adopt the possession^ then it is attach* 
able* And even where the taking of the property was against 
the will of the defendant^ provided it was legal in its incep- 
tion^ as property taken by an officer from a prisoner charged 
with felony^ where the court upon the trial of such prisoner 
refused to make an order of restitution^ it was held that the 
property was well attached. 

The property must be vested in the garnishee^ that is^ the 
person or persons named as garnishees must have the exclu- 
sive right of possession^ or it is not attachable; as property of 
the defendant intrusted by him to A. and B. jointly^ cannot 
be attached as against him in the hands of A. or B. solely, 
and vice versa ; thus too many or too few garnishees are alike 
fatal r. 

With regard to the title of the property being vested in 
the defendant, it must always be borne in mind that the 
plaintiff cannot by the custom compulsorily place himself 
against the garnishee in a better position in relation to the 
property than that of the defendant, and as a rule, the plain- 
tiff cannot by his attachment at any time acquire a greater 
right in the property than that of the defendant himself, nor 
cSir-KeTy His attachment Jestroy or dSecFlanyrights or in- 
merest m the property possessed by other parties, not parties 
10 tll6 attachment, provided such rifi^ht or Interest has not 
"'^ccf iifed t5^fEem^itBer under a revocable autTGbrity of the de- 
fendant*, or subsequently to the making of the attec limejttt^ 

"^ — 'I'his right 01' liJtertisi ul'"OTlref "parties must exist against the 

* — » .„._ __ ^ ^— -- - - " — I I I >i . i-i » ■ ■■■•■• '^ -^ 

garnishee^ as well as against the defendant, for although a 

q Bac. Ab. tit. Cust. Lond. H. ; Stanmar v. Amone, Boh. 267 ; Roll, 
Ab. tit. Cust. Lond. ; Viner, Ab. ib, id, 
' See Amendment. » See /?o*^, p. 51. 

* See cap. x.. Of the Bill of Proof* 
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defendant may not possess any absolute title to the property^ 
ie may have such a right in him as against the garnishee 
as would enable him to recover it out of his possession ; as if 
lin s^eilt in his own name enter into a contract with the gar- 
nishee for the sale to him of goods of his principal undis- 
closed^ or where the defendant hds such a special property in 
the goods as would enable him to support an action of trover 
against the garnishee ^y in such cases^ as the plaintiff by his at- 
tachment places himself as against the garnishee in the posi- 
tion of the defendant^ he will have the same right against the 
garnishee that the defendant had; therefore, where a garnishee 
is estopped from disputing the titleof the defendant to the pro- 
perty, he cannot question the right of the plaintiff to recover 
it in the attachment; but if a garnishee may legally refuse to 
deliver to the defendant the property in question, the same 
circumstances which will create a defence to an action brought 
against the garnishee by a defendant to recover the property, 
will, if raised on the trial of the attachment, form a sufficient 
answer to the plaintiff in an attachment of the same property, 
as property of the defendant. It does not, however, follow 
that a garnishee may not have a good defence to an action, 
and yet, if willing to assist a plaintiff in an attachment, he 
may do so without prejudicing himself, as where he may have 
a technical defence to the action of the defendant against 
him, and yet may not choose to raise it as a defence in the 
attachment; thus, where an attorney cannot recover in an 
action against his client the amount of a bill of costs not de- 
livered signed, provided the client plead the non-delivery of 
a signed bill, yet, inasmuch as the client need not so plead, if 
the amount be attached in his hands and he pay it over under 
the attachment, he may plead the payment under the attach- 
ment in answer to an action brought on the subsequent de- 
livery of a signed bill. The garnishee may be in the same 

u See also post, p. 48. 
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position where the debt owing from him is barred by the 8ta& 
tute of limitations^ or in the case of infancy, HfC, 

Money prima facie belonging to the defendatit in the hands 
of the garnishee, where no privity exists between the garni- 
shee and defendant, is not attuchable as the money of the 
defendant; as in the case of money tcansinitted to a banker 
by his agent, with directions to pay ^tnongst others a certain 
sum to A., here, until the banker has by some act acknow- 
ledged to A* the possession of the money on his account, no 
action will lie against the banker at the suit of A, for the re- 
covery of the same, and therefore no attachment will lie upon 
it in the hands of the banker, as the money of A. ; but if B. 
pay money into a banker's to the account of A., here the re- 
ceipt by the banker is an acknowledgment of A., and can be 
attached, at least as far as the banker is concerned, as the 
money of A., for the money is received as and for the desig- 
nated p^yee v. 

This rule will also apply to goods, unless the possession of 
goods differs from the possession of money. If the mere no- 
tice to the holder of goods by the owner, to transfer them out 
of the name of the owner into that of a third person, is suffi- 
cient to change the property in the goods as against the holder 
without any acknowledgment of the transfer by him> then as 
the mere receipt bf such notice by the holder of the property 
gives a right of action to such third person against him, of 
course the goods^ after such notice, are not attachable as the 
goods of the party transferring w. 

Property in which the garnishee has an interest, and the de- 
fendant only becomes entitled thereto upon some contingency, 
is not liable to be attached until the contingency shall have 
happened^, as in the case of property in the garnishee's hands 



V See pM^, Revocation. 

w Burr^ V. Mang-les, 1 Campbell^ 452; Russell's Chitty on Contracts, 
332, 375, and see IMty, Griffin, 10 Bing. 246 ; Goslings, Birnie, 7 Bing. 
339; Kieran v. Saunders^ 6 Ad. and Ell. 516. * Seejoo*^, p. 48. 
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to be delivered to the defendant upon the occurrence of some 
particular events or upon the delivery of other property by 
the defendant to the garnishee, or in the case of money to 
be paid to the defendant by the garnishee Under a contract 
for sale of property upon the defendant executing a convey- 
ance thereof, and in cases where the operation of the contin- 
gency, the delivery of the property, or the payment of the 
money to the defendant by the garnishee is simultaneous, no 
attachment made prior thereto will have any effect; as where 
the garnishee being under a contract to deliver certain pro- 
perty, or pay a certain sum to the defendant upon receiving 
certain other property, or his executing a conveyance, and at 
a meeting between the garnishee and the defendant one exe- 
cuted the conveyance and the other handed over the property, 
the execution and payment or delivery being simultaneous 
no moment of time existed in which the attachment could 
take effect, « 

Property upon which the garnishee has a lien can only 
be attached, subject to such lien 7. A lien, however, only 
forms a charge on the property to the extent of the garni- 
shee's claim against the defendant, and therefore any surplus 
beyond that amount is liable to attachment. Under the cus- 
tom the rights of a garnishee in respect of a lien receive a 
very liberal construction. If the garnishee, in the course of 
his dealing with the defendant, have at the request of the de- 
fendant and on his account accepted a bill of. exchange prior 
to an attachment, it forms a lien on any property of the de- 
fendant's then in the possession or afterwards coming into the 
possession of the garnishee. So also if in like manner, prior 
to an attachment, the garnishee has at the request and on 
account of the defendant, rendered himself liable under any 
promise to pay a sum of money at a future day to a third 
person, this also forms a lien upon the defendant's property 

y Nathan v. Giler^ 6 Taunt. 657 ; Bohun, 270. 
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then or subsequently reaching the garnishee's hands^ to the 
extent of the promise. So also if the garnishee has in like 
manner entered into an engagement^ prior to the attachment 
made^ whereby he has laid the foundation of a future liability^ 
as if upon some contingency occurring he will pay a sum of 
money or give a bill of exchange or otherwise render himself 
similarly liable, although the contingency may. not have hap- 
pened^ it stilly to the extent of the possible liability^ forms a 
lien. This liability on the part of the garnishee must be a lia-* 
bility in the ordinary transaction of trade or the usual course 
of dealing between them^ or where it is agreed between the 
parties that the property shall stand charged with any spe- 
cific lien, but in no case, except by special agreement, can a 
lien be created for unliquidated damages. The liabQity here 
spoken of must be a liability, not to the defendant, but to a 
third person, since wherever a garnishee is under a liability 
to deliver goods or pay money to a defendant, a promise to 
pay in action is implied by law, and an express promise can 
have no greater effect than such implied promise. The effect 
of an attachment is to revoke all promises made to the defen- 
dant by the garnishee ; and if a promissory note ur bill of ex- 
change were given by the garnishee to the defendant, made 
payable to the defendant only and not to order, it would form 
no answer to an attachment, as the bill, not being negociable, 
the attachment would revoke the promise, and the judgment 
and execution in the attachment would form a good defence 
to any action brought by the defendant against the garnishee 
to recover the amount. ' 

The lien or liability must have existence at the time of the 
attachment made to render it an answer to the attachment. 
The attachment as it were states an account between the 
garnishee and defendant at the time of its service, and the 
property cannot after that time be further charged, or other 
liability entered into by the garnishee, so as to defeat the 
plaintiff. 
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A distinction must however be drawn between the case of 
alien being created by reason of a contract remaining incom- 
plete and unfulfilled^ as in the instances beforementioned^ 
and the case of a transaction complete within the contem- 
plation of the parties at the time it occurs^ although it may 
happen that something may arise infuturo in respect of such 
transaction which will render the defendant liable to the gar- 
nishee^ and thereby thus create a lien ; as where the garni- 
shees^ being bankers of the defendant, discounted bills for the 
defendant, and the bills on arriving at maturity were disho- 
noured^ the bills would then form a lien or set-off on any ba- 
lance on the drawing account of the defendant with the gar- 
nishee^ but if the attachment be made prior to the dishonour 
of the bills, the subsequent dishonour, though prior to a judg- 
ment in the attachment, is no answer thereto, for the contract 
between the parties was complete on the discount, the subse- 
quent claim of the garnishee arising on the dishonour and not 
the discount of the bills. So if a banker discount bills for his 
customer and place the proceeds, after deducting discount, 
^e., to the credit of the customer in his drawing account, and 
before the bills become due an attachment is made of the 
money of the defendant in the hands of the banker, the 
possession of the bills by the banker, even with the most 
positive knowledge that they will be dishonoured, forms no 
lien on the fund on behalf of the banker to defeat the attach- 
ment; but there is a great distinction between the absolute 
right to draw upon a banker, and the mere permissive right to 
« do so. Therefore where a banker gives a mere permission to 
a customer to overdraw his account to a certain specified 
amount, inasmuch as the banker might withdraw the permis- 
sion at any moment, any portion of such specified amount 
remaining undrawn would not be attachable; but if the 
amount is so placed to a customer's credit for a certain time 
for a consideration, then it is absolutely under the con- 
trol of the defendant, and it becomes a right to draw, and 
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therefore attachable* lu the one case it is a mere permis^on 
on the part of the banker which is revocable^ and in the 
other it is the result of a contract which gives the defendant 
the absolute right in the money. 

An e:cception; however, exists with respect to liens in the 
nature of rent, that is, where a defendant has lodged property 
in the hands of a wharfinger or warehouseman, at a rent ac- 
cruing during the period the property may remain in his cus- 
tody ; this continues a lien on the property notwithstanding 
the attachment, as, independently of the ordinary right to a 
lien, the agreement of the parties would be sufficient to pro- 
tect it from the effect of an attachment to the extent of the 
rent due ; so also when goods are deposited for repairs, the 
amount due for repairs forms a lien. 

Formerly it was held in the Mayor's Court that where the 
garnishee had a lien upon any property of the defendant in 
his hands, the plaintiff was bound to tender the amount of 
such lien before plea pleaded in the attachment, otherwise the 
lien would be an answer to the attachment, however small 
the amount of the lien might be in proportion to the property 
attached. This practice, however, has for some time past 
been altered, probably on the ground of the impossibility of 
the plaintiff knowing the amount of the garnishee's lien ; and 
even if the plaintiff did know the amount, and pay it, it would 
not give him a lien on the property, or allow him to add it 
to the amount of his debt ; and in the event of the plaintiff 
paying the garnishee's lien, it would not ensure him the 
possession of the goods, as, after the attachment and before 
execution, bail might be put in and the goods released, or 
defendant become bankrupt. The payment would therefore 
be made by the plaintiff without gaining any benefit for such 
payment, or any possibility of regaining the amount against 
the defendant, as it would be a voluntary payment of the 
defendant's debt to that amount. 

The practice in the present day, in cases where there is 
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no reason to defend the attachment except on account of the 
lien, is for the garnishee generally to state the amount of his 
claim; and- if the plaintiff admits it^ he takes judgment by 
default for the property, subject to the lien. If the plaintiff 
disputes the claim, the garnishee appears, and must prove it 
on the ^al. The jury then find the amount of the property 
in the garnishee's hands, and the amount of the lien thereon. 
The Court thereupon gives judgment that ''the plaintiff have 
" execution of the said,*' §-c., '' subject to the garnishee's lien 
'^ thereon, amounting to the sum of," S^c, 

The attachment, therefore, only enables the plaintiff to 
recover what the defendant might recover against the garni- 
shee. If the lien be a mere matter of calculation or account, 
it is, prior to final judgment, referred to the Registrar; or if 
the lien is an accruing lien, as rent, S^c, then the Registrar 
calculates the amount upon signing final judgment in the 
attachment. The plaintiff then takes the goods at the ap- 
praised value. 

Property in which the defendant is solely interested can- 
not be attached for a debt due by the defendant and another 
jointly^ ; neither can property in which the defendant is in- 
terested jointly with some other person be attached for a 
debt of the defendant alone \ Thus monies placed in joint 
account at a banker's by A. and B. cannot be attached as the 
monies of either A. or B. alone, although the account may be 
drawn upon either by A. or B. in their joint names or by each 
in his separate name, as that would be a mere arrangement for 

s This howeyer.^oes not preclude a plaiutifT, who has a claim a^nst 
two persons jointly, from commencing his action against one of them 
entitled to property in a garnishee's hands, and, mider the action, attach- 
ing such property ,• but this would of course render the plaintiff liable, 
in case of the dissolution of the attachment, to the consequence of non- 
joinder of the co-debtor. 

» It appears that formerly such attachments were allowed, the person 
jointly interested being compelled to claim his interest under a Bill of 
Proof. 
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drawings and cannot change the property ; but if the account 
stand in the name of A. and B.^ and B. be a fictitious person 
or a person having no real interest in the money^ and the 
account is to be drawn upon by A.^ or if the account stand in 
the name of *^ C. and Company/^ or in the name of " the Trus- 
tees of C./' or in any other name^ and C. and Company^ or 
the trustees or other name be fictitious^ and the money really 
be solely A.'s money^ this will not protect it from an attach- 
ment as the money of A. 

The ownership of the defendant in the property must be 
considered^ having' regard to the relative position of the de- 
fendant and the garnishee in the contracts and transactious 
between them. Because where the garnishee cannot raise 
the want of title of the defendant in the property attached^ 
as a defence to any action brought by the defendant against 
him for the same^ he cannot raise it as a defence in the trial 
of the attachment^ as in the attachment the plaintiff has every 
right against the garnishee that the defendant had ; therefore 
if a defendant, one of two joint owners of a vessel entering 
into a charter-party with the garnishee without disclosing his 
co-owner, and an attachment be made of the amount due 
thereunder in the garnishee's hands as against the defen- 
dant alone, such attachment cannot be defeated on the trial by 
proof of the joint ownership only being in the defendant; 
neither will an attachment of the price of goods sold to the 
garnishee by the defendant (an agent), under a contract in 
the name of the defendant, without disclosing his principal, be 
defeated by evidence on the trial that the defendant had no in- 
terest in the goods except as agent of some other person ^. 

Property in the hands of the garnishee belonging primd 

facie to the defendant, but subject to some contingency in 

which other persons may have an interest, cannot be attached 

as the defendant's, as property deposited with the garnishee 

^ See cap. x.. Of the Bill of Proof. 
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by A. under an agreement with B. as guarantee to insure the 
fulfilment of the terms of an unperformed contract entered 
into between A. and B.^ notice thereof having been given to 
the garnishee. Or properly deposited with the garnishee as a 
stakeholder, tu abide the issue of a legal wager ; or money 
deposited with the garnishee as auctioneer, upon the sale by 
auction of an estate of the defendant, as the sale may go off, 
the defendant may not complete, and the auctioneer is a 
stakeholder, and considered in the light of a trustee for both 
parties, and is bound to retain the property deposited with 
him until it isT ascertained which of the parties is entitled to 
recover it^. 

An attachment cannot defeat a creditor's right of stoppage 
m transitu ^, because it is said the right to stop in transitu ia 
the elder and preferable lien, and not supersedable by an at' 
tachment ; nor will an attachment of property, as the pro- 
perty of the defendant, protect it from the claim of the true 
owner, where the property has been obtained by the fraud of 
the defendant, if it be ascertained that the property attached 
is the subject or proceeds of the fraud ; for as the fraud would 
be a good defence to the defendant's claim against the gar- 
nishee, so it would form a good answer to a plaintiff's in the 
attachment®. 

Goods bought by an agent for the vendee, and delivered 
by him to the vendee's packer, the vendee having counter- 
manded the purchase by letter to his agent dated before such 
delivery though not received until afterwards, the vendor as- 
senting to take them back, revests the property in the vendor, 
so as to avoid an attachment made on the property in the 
packer's hands, as the property of the vendee f. 

So where A. deposited goods with B. as a security for money 

« Burrmgh v. Slnnner, 6 Burr. 2639 ; Duncan v. Cafe, 2 M. and W. 
d Smith V. GosBy 1 Campbell, 282. [244. 

* MS. case cited in Locke, 41. 
' Suite V. Field, 6 Term Rep. 211. 
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advanced by B., with a promise to deliver the bill of lading 
when it should arrive, indorsed to B., and C. was employed as 
a broker to receive and sell the goods, but before the bill of 
hiding arrived the goods were attached in C/s hands by a 
creditor of A,% it was held that the transfer of the property 
to B. was complete though the bill of lading had never been 
indorsed^ and that therefore the attachment was no answer 
to an action by B. against C. for the proceeds l^. 

Where a transfer or assignment for a consideration has 
been made by a defendant to a third person of any property 
belonging to him in the garnishee's hands, and a notice 
thereof is duly given to the garnishee, such property is not 
attachable as belonging to the defendant; for although the 
assignee cannot in his own name proceed against the garni- 
shee to recover the property, but must for that purpose use 
defendant's name, yet it has become the property of the as- 
signee, and the defendant is only trustee for the assignee^; 
but where no notice is given to the garnishee of such transfer 
or assignment, the money still remains, as between him and 
the defendant, the property of the defendant. If an equi- 
table lien is created on property in the garnishee's hands, 
with notice to the garnishee of such encumbrance, a court of 
equity will give relief against an attachment made upon the 
property, as the property of the person creating the lien^; 

^ Giles V. Nathan, 1 Marshall, 226 ; S. C. 5 Taunt. 558. 

i Lewis y. fTalUs, 2 T. Joues, 222 ; Boliun, 277 ; fFestolty v. Daff, 22 
Law J. Rep. (NS.) Q. B. 418. 

k See distinction between the operation of assignments at law and the 
operation of them in equity. Story on Equity Jurisprudence, § 1041 et 
seq. ; and see Scott v. Porcher, 3 Merivale, 662 ; Ewparte South, 3 
Swan, 392 j Lett v. Morris, 4 Sym. 607 j Burn v. Carvalho, 7 Sym. 109 ; 
S. C. 4 M. and C. 690 ; Yeates v. Groves, 1 Ves. J. 280 ; L' Estrange f . 
VEstrange, 20 L. J. Rep. (NS.) Chanc. 39 ; S. C. 13 Beavan, 281. An- 
derson V. Kemshead, 16 Beavan, 341 ; and see Malcolm v. Scott, 20 Law 
J. Rep. (NS.) Chanc. 17 ; S. C. 5 Exch. 601 ; S. C. 3 Mac. and G. 29 ,• 
S. C. 3 Hall and T. 440. 
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but where parties are equitable incumbrancers or mortgagees 
of property^ and their rights are known to ail parties^ but no 
notice is given of any claim of lien upon such property, it is 
attachable ; and even in some cases it is attachable with no- 
tice when parties refuse to act upon it and constitute them- 
selves the legal owners, claiming all the advantages which 
can arise from ownership, without fixing themselves with the 
disadvantages in the shape of liability which may attach to 
such ownership, as the parties are bound to take some active 
steps, either at law or in equity, to enforce their rights, and 
the garnishees are not bound to regard an assignment which 
the assignee declined to act upon K 

No attachment, however, can be defeated by any such 
transfer, unless the instrument which claims to change the 
property is irrevocable, and such that a court of law would 
enforce, or a court of equity would compel, the performance 
of the contract raised by it °^. 

It was formerly held in the Mayor's Court that a voluntary 
assignment of property made by a defendant to trustees for 
the benefit of creditors of the defendant, although such an 
assignment might be irrevocable, was no bar to an attach- 
ment by a creditor made before the property was admini- 
stered, such creditor not being a party to the deed, upon the 
ground that the assignment was but an equitable transfer of 
the property which at law must still be considered the pro- 
perty of the defendant, and subject to the claim of any credi- 
tor who would avail himself of an attachment to procure a 
priority of payment. The like was also held in a case where 
an annuity was assigned to trustees for the benefit of credi- 
tors, the trustees being empowered by the deed at their op- 
tion to give priority of payment to such creditors as they 
thought proper; but it is apprehended this ruling must be 

II I . II II ■ ■ ' — ' ■ ■ •— 1 — ■ 

i Anderson v. Kemshead, 16 Beavan^ 341. 
"> See Story on Equity Jurisprudence, § 1041 ei aeq, 

E 2 
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taken with some exception^ as if the deed be an assignmenV 
and executed by the trustees being creditors^ or by a trustee 
and by any other person being a creditor^ the relation be- 
tween debtor and trustee is no longer that of mere principal 
and agents but a valid trust is created in favour of the creditors^ 
and which trust the creditors^ or such as have executed the 
deed^ have a right to insist on the performance of <>^ in which 
case it would be a bar to an attachment made on the pro- 
perty included in the deed^ as the property of the party trans- 
ferring ; but the mere preparation of the deed^ and its exis- 
tence at the time of the attachment made^ signed by the 
defendant but without the signature of any creditor^ wa^ 
held not to defeat an attachment; or if an assignment be 
made for the benefit of creditors^ the trustees not being cre- 
ditors and no creditor being a party, it would be a mere deed 
of agency and revocable P, and therefore the property would 
still be the property of the party transferring, and attachable 
as his. 

Property of the defendant may also be in the ganiishee's 

hands, subject to the rights of other persons, though not by 

" th6"Sp6tfnrc assignment of the defendant, but through the di- 



rection oTihe defendant to the garnishee to hold possessipQdf. 
it, or To appropriate it to the use or on account of some third 
person ; and if the garnishee, in pursuance of such direction, 

^ hare made a promise to such third perison before an attach- 
ment, and thereby have rendered himself personally liable un- 
der his promise, the garnishee then holds the property in his 
custody charged to the extent of the promise on behalf of 

^ such third person, and the surplus alone is appircaSIe toTtEe 
attachment. Therefore if a defendant writes a letter to tiie 
garnishee requesting him to pay A. a certain sum of money 
out of the proceeds of property of the defendant's in his|K)8- 



Mackinrwn v. Stewart, 20 L. J. Rep. (NS.) Chanc. 49; S. C. 1 Sim. 
p Smith V. Keating, 6 Com. B. 136. [(NS.) 76. 
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-session^ to be realized by the garnishee ; or if a defendant 
requests the garnishee to pay to A. a certain sum of money 
out of the monies coming at some future period to the gar- 
nishee's hands^ on account of the defendant, and the garni- 
shee before the attachment assent thereto, and promise A. to 
cany out the defendant's instructions, inasmuch as the gar- 
nishee has by his promise raised an assumpsit in favour of A., 
and which A. could enforce against him % the property held 
by the garnishee is charged to the extent of the promise. So 
also if the garnishee, having acted upon the faith of the order 
of the defendant to him, have before the attachment made 
advances to such third person upon the security of his inte- 
rest in the order, or if an appropriation be made by the gar- 
nishee of the interest of such third person with his assent, it 
still protects the property to the amount specified in the or- 
der ; but if the garnishee has not rendered himself personally 
liable to a third person, under the direction of the defendant, 
the property is still the property of the defendant, notwith- 
standing the order, for such directions or authorities are re- 
vocable, and the attachment operates as a revocation, inas- 
much as the plaintiff stands in the position of the defendant, 
and has all the rights of the defendant in respect of the fund 
m the garnishee's hands. 

ThercSbre where a defendant, being abroad, sent over a 
power of attorney to his agent in England, authorizing him 
to execute a deed of composition for a debt due to the de- 
fendant from the garnishee, but, before the deed was signed, 
the debt was attached in the garnishee's hands by a creditor 
of the defendant's, it was held that a subsequent execution of 
this power could not defeat the attachment by a relation back 
to the date of the power, for it was revocable until executed, 

q fFalker v. Rostron, 9 M. and W. 411 ; Crowfoot v. Gurney, 9 Bing. 
372 ; lAlly V. Hayes, 6 Ad. and Ellis, 648 ; fFHUams v. Leper, 3 Burr. 
1886; S. C. 2 Wils. 308 ; Bampton v. Paulin, 4 Bing. 264 ; S. C. 12 
Moore, 497. See Parsons v. Middleton, 6 Hare, 261. 
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and the attachment was an equivalent to an express revoca- 
tion by the defendant. 

The power of the defendant to revoke the authority or in- 
struction given to the garnishee still exists in the defendant, 
although the money may have been received by the garnishee^ 
clothed with the express direction of the defendant and for 
the purpose of executing his orders, or even where the orders 
have been partially acted upon, but no promise made by the 
garnishee before the attachment to any third person ; and it 
is not necessary that the garnishee should express a dissent 
from the required appropriation. 

Where the defendant, having fallen into difficulties, held 
a meeting of his creditors, whereat a resolution was passed, 
and, in pursuance thereof, defendant gave the following au* 
thority to his solicitors, the garnishees: ^^ Messrs M. and 
Co., be pleased, in pursuance of a resolution of my credi- 
tors, to employ B. to sell my furniture, ^c?./ and to receive 
" from him the proceeds, and divide same amongst my ere- 
'^ ditors rateably ; also be pleased, in pursuance of the reso- 
^^lution before referred to, to employ the same auctioneer 
^^ to sell, ^0., and to receive from him the proceeds of such 
^^sale, and after deducting the amount of your lien, then 
^^ divide the same among my creditors/^ It was held that 
the authority was not irrevocable, no document having been 
signed either by the garnishees rendering themselves liable 
to the creditors, or by the creditors accepting the terms; 
and that, as the money was in the garnishees' hands un- 
der a revocable authority, the garnishees were liable to de- 
fendant, an^ therefore the property was liable in an attach- 
ment against him^ So where A. sent a letter to his agent, 
^' Please to cash the enclosed cheque, and pay the same to 
^' B.,** any attachment made before a promise by the ageiil to 
B. to pay it to him is good as against A., although, in pursu- 
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r See Smith v. Keating, 6 Com. B. 136. 
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ance of part of the direction given^ the agent had cashed the 
cheque. So where a banker had bills transmitted to him by 
his correspondent^ with instructions to receive the proceeds 
and pay the same to A.^ and the banker, without making any 
promise to A., presented the bills and received the proceeds, 
here, in the absence of the promise by the banker to A., the 
property continues in the remitter and subject to his revoca- 
tion of the authority, and cannot be attached as the money 
of A.8 So if A. remit to B. a bank bill indorsed ^^ Pay to the 
^' order of B., under provision for my note in favour of C.« 
'^payable at the house of B., on the 1st January, 1830,^' B. 
received the proceeds of the bill and refused to pay them to 
C; here, as B. had not agreed with C. to hold the bill or 
money to his use, he was not liable to him, and therefore the 
power was revocable, and the money was still A's K But if 
A. pay money into a banker's to the account of B., here the 
receipt by the banker is an acknowledgment of B., and can 
be attached, so far as the banker is concerned, as the money 
of B., for the money is received as and for the designated 
payee «. 

Althou gh in point of law, in such cases as the foregoing, 
the propei^'Siay'l&e liable to an attachment in the garni* 
shee's hands, yet it may still happen that a third person has 
certain equitable rights over the fund , wh ich a court of 
equity would enforce : as where the transaction between the 
parties amounts to an equitable incumbrance ▼, although the 
debtor (garnishee) may not ITave'assehted thereto, provided 
relief is sought by such third person before execution in the 
attachment; bui it would appear that it is not incumbent 
on the garnishee, where he has a knowledge of an equitable 



^fmiiams V. Everett, 14 East, 682. 

« See Ru88ell's Chitty on Contracts, 535, 539 ; Gibson v. Minet, 2 
Bing. 7; S. C. 9 Moore, 31 ; S. C. 1 R. and M. 68. 
« Be Bemales v. Fuller, 14 East, 590. 
^ See authorities, note i, p. 50. 



56 What property is or is not 

xncumbrance existing on the funds in his hands bel(mjging.to 
tKe defendant but has noclgdm made up on h im for the s^pg. 
elffier W bay*oVW Ine money *ore>cir to raise or Rtigate any ^ 
right of the equitable incumbrancer, at all events where Jn§^,, 
"attachment is known to the equitable incumbrancer, as if an 
•«qilttabte incumbrancer, with knowledge of the attachments^ 

"does noli'tlunk fit to obtain possession, and another creditor 

^ , . . -. _, ' .~ -^ *^- -'" 

'more active take the amount in execution, a court of equity ^ 
wili not compel it to be paid back^. 

The bankruptcy of any of the parties to an attachment has 
a different effect according to who the person may be be- 
coming bankrupt. The bankruptcy of the plaintiff under 
an 'English bankruptcy does not affect the attachment, and 
his assignees may notwithstanding proceed to judgment and 
execution in his name y. The effect of the bankruptcy of the 
garnishee differs according to that wliich he may have done 
with the property of the defendant; if it be goods, and the 
bankrupt has converted them before the date of the adjudica^ 
tion or filing of the petition, the proceeds then fall into the 
estate : so also if it be money, and in neither case would the 
plaintiff reap any benefit from his attachment; but if the 
garnishee has not converted the goods, and they remain in 
his possesaion, ear-marked, the goods will still continue the 
goods of the defendant, for which he might maintain trover, 
and therefore the attachment would be good. The transac- 
tion, however, between the garnishee and the defendant must 
be subject to the 125th section of the Bankrupt Act 2, as to 
the property being in the order and disposition of the bank- 
rupt, with the consent and permission of the defendant. 

w Anderson y.Kemshead, 16 Beavan, 341. 

* When courts of equity are spoken of, the equity side of the Mayor's 
Court is included, 
y Asliley, 32. 
« 12 and 13 Vict. c. 106. 
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Bankruptcy of the defendant virtually dissolves an attach- 
ment^ as no creditor having made any attachment is allowed^ 
to receive upon aiiy such attachment more than a rateable 
part of such debt^ unless execution under the attachment has 
been bona fide executed by seizure before the date of the fiat 
or filing of the petition ^, in which case the plaintiff will be 
entitled to the proceeds, provided he, at the time of the exe- 
cution, had not notice of any prior act of bankruptcy c • but 
bankruptcy of one of the defendants would appear not to 
defeat the attachment made before the date of the fiat, or 
filing of the petition^. 

With respect to foreign bankruptcy, Mr. Justice Story 
says® the following propositions are now firmly established. 
That an assignment under the bankrupt law of a foreign 
country passes all the personal property of the bankrupt 
locally situate, and debts owing in England ; secondly, that 
an attachment of such property by an English creditor, after 
such bankruptcy, with or without notice to him, is invalid to 
overreach the assignment ; thirdly, that in England the same 
doctrine holds under assignment by her own bankrupt laws, 
as to personal property and debts of the bankrupt in foreign 
countries ; fourthly, that upon principle all attachments 
made by foreign creditors, after such assignment in a foreign 
country, ought to be held invalid ; fifthly, that, at all events, 
a British creditor will not be permitted to hold the property 
acquired by a judgment under any attachment made in a 
foreign country after such assignment ; and sixthly, that a 
foreign creditor, not subject to British laws, will be permitted 
to ret^n any such property acquired under any such judg- 



a 12 and 13 Vict. c. 106, § 184. 

b Ibid. § 133 ; Attachment confirmed (by laws of Jersey), and act of 
bankruptcy same day. Eap. Dobree, 8 Vcs, 83. 
c md. § 133. 

d See MS. case cited in Locke on Attachment, p. 39. 
• Story's Conflict of Laws, § 409. 
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ment if the local lawB^ however incorrectly upon principle^ 
confer on him an absolute title. 

The only question on foreign bankruptcy would therefore 
appear to be^ respecting attachments made before the transfer 
under the bankruptcy, whether under the foreign bankruptcy 
the act or proceeding annuls all attachments upon the pro- 
perty of the bankrupt, and all inchoate liens though after- 
wards perfected; and whether it has any and what retro- 
spective effect, or whether it merely vests the property of the 
bankrupt in the assignees, in the state in which it was at the 
moment of the proceeding whereby it became vested in them, 
and subject to its then existing liabilities. 

By the specific provisions of the English Bankrupt Act ^, 
the plaintiff in the attachment cannot obtain more than a 
rateable part of the bankrupt's estate, but if in the foreign 
country no similar provisions exist, and the vesting be of all 
the property subject to its liabilities, although an attachment 
is only an inchoate lien, yet, as it becomes perfected by judg- 
ment and execution, and the proceedings then relate back to 
the time of the attachment made, it would appear that an at- 
tachment made before the transfer to the assignees, upon 
being perfected, would affect the property as from the date 
of the attachments. 

In insolvency, the vesting does not appear to have been so 
retrospective in its effect; but it however appears clear that 
in order to prevent a debt from vesting in the assignees 
under the Insolvent Act^^ the insolvent must have ceased to 
be either legally or equitably entitled thereto K 

A debt due to the insolvent will pass to the provisional 
assignee^, although it has been assigned to a third party before 

f 12 and 13 Vict. c. 106, § 133, 184. 
e See Ewparte Dobree^ 8 Ves. 83. 
J» land2Vict. c. 110, §37. 
i Smith V. Keating, 6 C. B. 136. 
k BucTi V. Lee, 1 Ad. and EU. 804. 
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insolvent's imprisonment, if notice of such assignment were 
not given to the debtor before such imprisonment. 

It will now be necessary to consider the question of property 
being attachable or not, on account of the person or office of 
any of the parties to the proceedings j thus, with regard to the 
Plaintiff, any disability which may exist as to his commencing 
an action for the recovery of any demand will disentitle him 
to any attachment, as an attachment is founded upon an ac- 
tion of debt ; therefore if he cannot commence his action he 
cannot sustain an attachment. 

With respect to the Garnishee, many persons are exempt 
from having any attachments made in their hands. Public 
ministers of foreign states, authorized and received by the 
sovereign of England, are exempt, as also their domestics 
and domestic servants ; for although an attachment may not 
be a process contemplated by the Act of Anne \ yet, as the 
only method of enforcing the attachment would be a Ca. sa. 
against the garnishee, his person would be touched, and there- 
fore it would be within the provisions of the Act. Nor can an 
attachment be made out of the Mayor's Court in the hands 
of the Registrar or officer of the court ; nor can it be made in 
the hands of the defendant himself"^, as it must be in other 
keeping than that of the defendant ; nor in the hands of his 
domestic servant, or his carman or porter carrying his goods, 
because they have no possession independently of their mas- 
ter ; therefore, where the defendant or his servant drives his 
cart, while driving it is not attachable, but if defendant or his 
servant put it up at an inn, and the innkeeper is liable for the 
'Safety of the property, then it is attachable in the hands of the 

1 7 Anne^ c. 12. A public minister cannot be sued in the courts of this 
country for a debt while he remains sucb public minister^ even though 
neither his person nor goods are touched by the suit. MagdatetM Steam 
Navigation Company v. Martin, 28 L. J. Rep. (NS.) Q. B. 310. 

"> See Sequestration^ post. 



60 What property it or it not 

innkeeper. Neither can an attachment be made in the hands 
of the defendant's clerk, but if the clerk carries on a busineiis 
on luB own account separate from that of his master (the de- 
fendant), and the defendant become indebted to him in his 
business, the circumstance of his being clerk to the defendant 
will not protect the property from an attacbment, as the oc- 
citpationa are distinct, and the relation of master and clerk 
does not exist in the transaction upon which the debt arose; 
' and it nould appear that an attacbment might be made in 
the haixls of a partner of the defendant where accounts have 
been settled, and money is payable to the defendant from 
the partner on a statement of accounts between tbem. Pro- 
perty cannot be attached in the ,bands of government or its 
officert!j though they may have money in their hands belong- 
ing to the defendant, for the crown is prirUeged against ^I 
customs ; but if an officer, appointed by the government as 
a public agent, makes himself personally liable upon a con- 
tract made by him in that capacity for goods supplied to the 
use of the government, inasmuch as he could be sued by the 
person with whom he contracts", so an attachment can be 
made of the debt. 

An attachment may be made in the hands of an attorney 
of the courts at Westminster ■>, or in the hands of corporate 
bodies Pj so also an attachment maybe made in a man's own 
bands of the property of his debtorl, but it must be so stated 



n Cunmngham v. Colher, 4 Douglas, 233 ; Gtdlei/ v. Lord Patmenlon, 
3 Bro. and Bing. 275 1 S. C. 7 Moore, 91. 

" See ButhoritieB, note ", p. 62. 

p See tlie case of the Hamburgh Company, 1 Mod. 212. Locke «hi 
Attachmeot, 35. > 

q BohiiD,2S3,267,268,468i Roll. Ab. tit. Cugt. Load. K; Viner.Ab. 
ib.id.; Bac. Ab. tit. Gust. Load. I Mayor's Court Records. See Smith 
V. Ridges, Sir- T. Jones, 165, Wallpool and King's case, 1 Leonard, 297, 
case 407 j Kerry v. Boteyer, Cro. Eliz. 186. Note to case of Nanmiod 
V. Lee, Dyer, 196, case 42 ; Hope v. Holmaa, I Brownlow, 60. See 
Aaderwn t. Kemthead, 16 Beavan, 329, 
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on the record ^. Attaebments are also made in the hands of 
persons one or more of whom appear also as plaintiffs in the 
same attachment ». Such attachments appear to have been 
constantly tnade ; the proceedings^ so long as they remain in 
the attachment^ being in the nature of an equitable inquiry, 
are not so strictly construed as if the same persons appeared 
as plaintiffs and defendants in the same action. 

With regard to the Defendant, very few instances exist of 
the exemption of property from the custom on account of the 
person, as any person who is liable to ap action in the Mayor's 
Court is liable under the custom, but if the court has in truth 
no jurisdiction by action over the defendant against whom a 
plaint has been entered in that court, the awarding process of 
attachment against a person having funds in his hands be- 
longing to the defendant, as a means of compelling an appear- 
ance of the defendant to such plaint, is an excess of jurisdic** 
tion for which prohibition will lie K 

Ambassadors or other public ministers of any foreign prince 
or state authorized and received as such in this country, and 
the domestics or servants of any such ambassadors or pub- 
lic ministers, are exempted from the custom, as they are not 
liable to have an action brought against them, and therefore an 

^ In the case of Nonell v. Hulleit, 4 B. and Aid. &46, some doubt 
was thrown out whether such an attachment was good; but the au- 
thorities referred to in that case only show how the custom had been 
pleaded in other instances^ and an inference is drawn that the custom 
would not warrant an attachment in a man's own hands. The error in the 
pleading, in Nonell v. Hullett, was that instead of pleading the custom to 
make an attachment in a man's own hands, the ordinary custom of 
making it in the hands of some third person had been pleaded, and it was 
therefore held that the custom as pleaded did not support the proceedings 
of the defendant in attaching the property in his own hands, for the 
custom as pleaded must always be shown to have been strictly pursued. 

» Mayor's Court Records ; and see Anderson v. Kemskead, 16 Beavan, 
338. 

* De. Haher v. Queen of Portugal \ Wordsworth v. Queen of Spain, 
20 L. J. Rep. Q. B. 488. 
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attachment cannot be made of their proper^ ^. No privilege 
can be claimed against the custom^ except as before spoken 
of. A peer of the realm ▼ and members of parliament are not 
excluded; for the process of attachment not being an execu- 
tion against the person their privilege does not exempt them 
from the custom ; neither will the privilege of an attorney or 
other officer of the courts at Westminster^ to be sued in his 
own court; exclude him from the custom^ as the plaintiff 
cannot obtain the like remedy elsewhere ^* 

A corporation is subject to the custom, and its property is 
liable to attachment^ : so also are executors and administra- 
tors y within the custom, both as garnishees and defendants. 
' It is curious to observe in the history of foreign attachment 
that dead persons appear to have been made defendants either 
simply by their names, or by their names and describing them 
as deceased. This appears an anomaly; but, when the period 
of the establishment of the custom and the then method of 
trading is considered, it will be seen that there existed a neces- 

u 7 Anne, c. 12. Magdalena Steam Navigation Company y. Martin^ 28 
Law J. Rep. (NS.) Q.B. 310. 

▼ Appendix. See Harris v. Lord Mountjoy, 2 Leonard, 173, pi. 209 ; 
Countess Rutland's case, 6 Co. 52. 

w Ridge V. Hardcastle, 8 T. R. 417 ; Turbill's case, 1 Saund. ^7 ; 1 
Sid. 362 ; 2 Keb. 346 ; 2 Leon. 156 ; Bohun, 268 ; and see 3 Dyer, 287 
in margin. 

X The Hamburgh Company's case, 1 Mod. 212, case 45 ; Roupel v. 
Great Luwembourg Company , 24 Law Times, 328 ; Viner, Ab. tit. Cust. 
London, £.; Locke on Attachment; contra^ 2 Shower, 373, case 355. 
And see as to putting in bail privilege, Harris v. Lord Mountjoy, 2 Leo- 
nard, 173, pi. 209. 

y Williams's Law of Executors, 1813; Bohun, Cust. Lond. 263, 268, 
279 ; Ftsherv. Lane, 3 Wils. 297 ; S. C. 2 W. Black. 834. See Bac. Ab., 
Roll. Ab., Viner, Ab., tit. Cust. Lond. ; Com. Dig. tit. Att. See SneUing 
V. Norton, Cro. Eliz. 409 ; S. C. Noy, 53 ; S. C. 5 Co. 82 K Hodges v. 
Coof, Cro. Eliz. 843 ; Masters v. Lewis, 1 Lord Raym. 56 ; S. C. Car- 
thew, 344 ; S. C. 5 Mod. 7^, 93 ; S. C. 3 Salk. 49 ; Carthew, 483 ; 
Smith V. Ridges, T. Jones, 165 ; Spink v. Tennant, 1 Roll. Rep. 105, 
106. 
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sity for some means of recovering debts due by persons dying 
out of England, and this method presents a very ready even if 
it be somewhat rough justice; indeed it would have been dif- 
ficult to establish a more apt method to enforce the payment 
of debts due by strangers dying either in or out of the juris- 
diction. Traders from all parts of the country or from abroad 
came to the markets in London with their merchandize, and 
if they died even within the jurisdiction it would have been 
difficult to have obtained the payment of their debts except 
by some such practice, as no remedy existed at the time of 
the establishment of the custom for the recovery of debts from 
persons living or dying out of England, almost it might be 
said out of the city, but the property being attached, the ex- 
ecutors or other persons interested in the estate were com- 
pelled to appear to the suit of the creditor. 

Actions were also entered against the ordinary, as repre- 
senting the person of the intestate ^ before the grant of let- 
ters of administration ; or against the legal personal repre- 
sentatives by name, under that description, or barely ^^the 
^^ legal personal representatives of, ^c. deceased, defendants,^' 
and attachments made thereon in the hands of any debtor to 
the deceased. 

Attachments are now made against persons deceased as de- 

If 

fendants, but are seldom made except as matter of precaution 
in cases where the executor or administrator is unknown. 



* Probably the citizens had the same idea as expressed by a learned 
jurist, that the more pious thing was to pay the deceaseo's debts rather 
than leave the goods in the hands of the ordinary to pray for his soul ; 
it has however been held that an attachment will not lie either against or 
m the hands of the ordinary, for a foreign attachment cannot charge any 
other person than the debtor himself, which the ordinary is not before 
the goods of the intestate come into his hands, for no creditor of the in- 
testate can sue him imtil he hath actual seizin, and before such seizin he 
hath so little interest in the matter that he can neither release nor bring 
the action. Masters y. Lewis, 1 Lord Raym. 56 ; S. C. Carthew, 344 ; 
S.C. 3 Salk. 49 ; S. C. 3 Mod. 75, 92. 
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Tn cases of attachment made against deceased persons, oir 
their legal personal representatives, or against executors 
and administrators as executors and administrators, as defen- 
dants, the property attached must have been due or belong- 
ing to the deceased at the time of his death, or to his estate 
unchanged by the executors or administrators, or it is not at- 
tachable, although the executor or administrator may be com- 
pelled to account for it as assets ; .that is, the property must 
continue unchanged in the deceased, or his estate, the execu- 
tors or administrators not having so dealt with it that it may 
have become the proper debt of the executor or administra- 
tor, for the plaintiff must show the property attached is the 
property of the testator, not merely that the executor was de- 
scribed as '^A. B. executor, ifc./' as that might be% although 
he was sued for his proper debt. Thus, if an executor sell the 
goods of the testator, the money cannot be attached as the 
property of the deceased^; nor if he take bond for money 
due to the testator can the money payable under the bond 
be attached <^; nor if an executor recovers damages in tres- 
pass for the defendant's goods, or on a covenant made with 
him, can there be an attachment of the damages <^; nor if 
money be awarded to an executor on a submission made by 
him of controversies between his testator and another per- 
son, can the money due on the award be attached «; but a 
promise to pay on forbearance is not sufficient to change the 
property, as if money be due to A. who dies, and the debtor 
promises, upon forbearance, to pay to his executor or admini- 
strator, it litey be attached by a creditor of A. ^ : so where a 



a Com. Dig. Att. D. ; Hodges v. Coa^, Cro. Eliz. 843. 

^ Horsam v. Turget, 1 Vent. 112. 

^ lb. d lb. • lb, 

' 1 Roll. Rep. 106 ; Roll. Ab. tit. Oust. Loud. ; Com. Dig. Att. C. ; 
Horsam v. Turret, 1 Vent. 112; Williams's Executors, 1813, 1814; 
Bac. Ab. tit. Cust. Lond. H. ; Calthrop, 27. See Harwood v. Lee, Dyer, 
196, case 42. 
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I debt exists though«not due to the testator^ but unchanged by 

r the executor or administrator and Buch as an administrator 

de bonis non might sue for, this is attachable as against the 

exiecutor or administrator, as for instance an amount payable 

on a policy of assurance on the life of the deceased. 

Where there are no executors or administrators, or the 
executors named in the will are not known, or if known the 
will is not proved, an action is sometimes entered gainst 
some person as defendant, describing him as executor de son 
tort y If c; this is mostly done as a precautionary measure, so 
that the property should not be removed from out the custody 
of the garnishee without notice to the plaintiff. 

Mr. Williams, in his Law of Executors, says : — ^^ Execu- 
^^ tors and administrators are within the custom of foreign 
'^ attachment, and therefore if a plwit be entered in the court 
" of the Mayor of London against an executor or adminis- 
^^ trator, the plaintiff may attach money or goods belonging to 
^^ the deceased in the hands of another within the city^; but 
^ a debt due to the deceased cannot be attached on a plaint 
^^ against his personal representative, although he be sued 
^^ under that description, unless he be sued for a debt due from 
^^ the deceased i ; nor shall there be an attachment for the debt 
^^ of a testator of money or goods in the hands of the executor^ 
^^ unless they were due or belonging to the testator at the time 
<^ of his death, although they be assets ; as if an executor sell 
^^ the goods of the testator, the money cannot be attached in 
^ his hands ^; nor if he take a bond due to the testator can the 
" money payable on the bond be attached ^ j nor if an executor 



h Masters v. Levfis, 1 Ld. Raym. 67 ; S. C. 3 Salk. 49 ; Com. Dig. 
Attachment, B. , Fisher v. Lane, 3 Wils. 297 ; S. C. 2 W. Black. Rep. 
834. 

1 Com. Dig. Attachment, D. ; Hodges v. Cow, Cro. Eliz. 843 j Toller, 

478. 

k Horsam v. Turget, 1 Vent. 113; S.C. 1 Lcvinz, 306 j Com. Dig. 
Att. D. 1 Id. ibid. 
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^^ recover damages in trespass for the testator's goods^ or on a 
^''' covenant made with him^ can there be an attachment of the 
^^ damages™; nor if money be awarded to an executor on a 
^^ submission by him of controversies between his testator 
^^and another person^ can the money due by the award be 
" attached "»/* 



m Harsam v. Turget, 1 Vent. 112, 113 ; S. C. 1 Levinz, 306. 
n Id. ibid. 
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CHAPTER III. 

OF THE plaintiff's DEBT AND AFFIDAVIT. 

No attachment is allowed to issue unless the plaintiff's claim 

is for a certain and due debt or demand ^, such a demand as 

m2^ be recovered upon an action of debt in the courts at 

"Westminster, or on the customary count of concessit solvere 

Mn the Mayor's Court, though an attachment is not permitted 

' to be made upon every demand which may be recoverable 

upon this count. 

The plaintiff's debt never comes in issue during any pro- 
ceeding under the attachment ; he is not bound to prove the 
existence of the debt alleged to be due to him from the de- 
fendant, ggr to a llege that it arose within the jurisdiction of the 
Mayor's Court ^, and the court will not inquire into it under 
"aiiy circumstances upon the trial of the issue in the attach- 
ment^ ; thus where a plaintiff, having omitted to insert his 
partner as co-plaintiff in the action and attachment, and the 
plaintiff, being called as a witness on the trial of the attach- 
ment, admitted that no debt existed from the defendant to 
himself alone, but only to himself and partner, the court re- 
fused to notice the circumstance, but left the defendant to 
his appearance in the action to take advantage of it. Neither 
would the court notice the evidence of the plaintiff admitting 



« 1 Nel. Ab. 282, 283 ; Dahon v. Selbt/'g case, 3 Leonard, 236 5 North 
V. fFinskell, Lutt. 984 ; Roll. Ab. tit. Cust. Lond. G. ; Vincr, Ab. ib, 

^ fTestoby v. Day, 22 L. J. Rep. (NS.j 426. 

<: It is sufficient that the plaint was affirmed for a debt, without an aver- 
ment that the debt arose within the jurisdiction of the court, 1 Vent. 236; 
Com. Dig. Att. I. : without showing the cause of the debt. Com. Dig. 
Att. I. 

F 2 
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he was a minor^ or the admission of the plaintiff that the 
amount sworn to was larger than the sum really due* To 
render the proceedings of the plaintiff secure as against the 
defendant^ a cause of action should accrue to the pluntiff 
suflScieiit to give jurisdiction to the court to entertidn the 
cause ^, otherwise the defendant might appear by bail iu dis- 
solution of the attachment^ whereby the proceedings would 
become as an action of debt with special bail^ and the de- 
fendant might then plead to the jurisdiction of the court; and 
if the court had no jurisdiction^ the plaintiff's proceedings 
would be defeated thereby. 

No attachment is allowed to issue except upon an affi- 
davit substantiating the plaintiff's debt. Formerly it was the 
practice of the court to allow the affidavit of the plaintiff's 
debt to be made at the time of the plaintiff becoming entitled 
to judgment and execution^; but it is not unlikely that the 
permission to make the affidavit at so late a stage of the 
proceedings fostered attachments without any absolute debt 
existing in the plaintiff^ or at all events on very doubtful 
demands^ therefore no attachment has of late years been 
permitted to issue unless an affidavit be first made of the 
plaintiff's debt. The affidavit need not bejoiade hy the 
plaintiff himself^ but it must set out the nature and particulars 
of the plaintiff's debt^ and must state positively that the debt 



d See Observations on Jarisdiction of the Mayor's Court. 

« Bohun, 295. See also Isaac's History of Exeter, fo. 2 (Exeter has 
the same custom of foreign attachment as London). In an entry as early 
as 1201, it says ** and when judgment is entered for the phdntiff before 
** the goods shall be delivered out of the court to him, he must first of 
" all swear to the truth of his said debt. And if the defendant after- 
*' wards make four several defaults, at the four several days to him given, 
** a Set. fa. issues against the garnishee, and if he acknowledge the debt 
** from him to the defendant, and the plaintiff swears his debt from the 
** defendant, and finds pledges to return the money attached, if, fyc., the 
** plaintiff shall have judgment and execution of the money in the hands 
«* of the garnishee." See Comyu's Digest, Att. A. 
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is due^ whether Jl^ be made by the plaintiff himself or his 
attorney f^ or agent; executors s must swear to theirjbelief. 
The affidaidt must contain a full description of the deponent 

^imd the plaintiff, their residences and occupations, but it need 
Sot contain the residence or occupation of the defendant: It 
should contain the name or nandes in luU of all the parties ; 
thus, ^A. and others/ or ^A« and Company/ is not sufficient* 
When the full names are not known initials may be used, but 
the greatest particularity is requisite in the affidavit, because 
it is, so far as it extends, the foundation of the future pro-* 
ceedings, and not the slightest variation is permitted between 
the contents of the affidavit and the record, so far as they 
co-extend, except under an order to amend. 

Should the plaintiff's demand consist partly of a debt for 
which an attachment will lie, and partly not, or if the plaintiff 
can only swear to part of his debt, the plaintiff may enter 
his action for the whole demand irrespective of the amount 
sworn to; for although in the attachment the plaintiff, as 
against the garnishee, cannot recover a greater sum than that 

^ sworn to, yet if the defendant appear and dissolve the attach ^^ 
ment by bail, he must put in bail in the action in double the 
amount sworn to by the plaintiff, and they will be answerable 
"^ ^e plaintiff in the amount recovered against the defen- 
dant to the extent of the recognizances; the plaintiff may 



' It appears formerly to have been the practice for the plaintiff to have 
sworn to his debt " by his attorney," Bohun, 288. It is a bad custom 
to swear the debt by the attorney ; 1 Roll. Ab. I. ; North v. fFinskelly 2 
Lutt. 986 5 Pearse v. Calcott, W. Jones, 406 ; Leuknor v. Huntley, Cro. 
Eliz. 713 5 Com. Dig. Att. A. 

s Assignees of bankrupts, executors, and administrators are required 
only to swear to their belief, being as certain as the nature of the thing 
will bear, but nothing short of this is sufficient. Sheldon v. Baker , 1 T« 
R. 87 f Barclay v. Hunt, 4 Burr. 1992 ; Tonna v. Edwards, 4 Burr. 2283 ; 
Garkam extrix. v. Hammond, 2 B. and P. 298 ; Swayne v. Crammond, 
4 T. R. 176 ; Hobson v. Campbell, 1 H. Bl. 246 j Roche v. Cavey, 2 W. Bl. 
860 ; Reehs y. Gronetnan, 2 Vf ils. 224 ; Man v. Sherif, 2 B. and P. 365. 



I 

I 



/ 



70 Of the Plaintiff's Debt and Affidavit. 

thereby^ to some extent at leasts obtain security for the pay- 
ment of that part of his demand for which an attachment 
would not lie. 

The plaintiff swearing to a certain sum ^^ and upwards/^ as 
being due to him from the defendant, will not allow him to ob- 
tain in the attachment any larger sum of the garnishee than 
the certain and specified amount* 

In cases of attachment of the property of a dead man, iu 
an action against the executor or administrator, the debt for 
which the attachment is made must have been due from the 
deceased tempore mortis suay as for goods sold to or on accept- 
ance of the deceased, or his bond, and not a debt from the 
executor, even testamentary or funeral expenses, or promises 
made as executor. 

The affidavit is examined by the Registrar for the purpose 
of ascertaining the nature of the debt, and protecting persons 
; / from attachments being made upon their property for un- 
i I certain or unascertained demands ; if he refuse to allow an 
attachment to be made, then the parties may apply to the 
court to allow the attachment to issue upon that or upon any 
fresh affidavit. Any irregularity or defect in the affidavit is 
subject to an application to the court for leave to file common 
bail in dissolution of the attachment, and it is never too late 
to make such an application upon notice, even after the 
attachment is in the list for trial, for no length of time, so 
long as the attachment exists, can operate as a waiver of the 
right to object; but if bail has actually been put in and jus- 
tified, the attachment being dissolved, it is too late to object. 
Any irregularity, however, or want of form, though material, 
may be amended by a supplementary affidavit^, but should 
the affidavit show upon the face of it a debt for which an at- 
tachment could not properly be made, then upon application 
the court will direct the attachment to be dissolved upon filing 

^ Locke, 6. See Garnham v. Hammond, 2 B. and P. 298. 
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common bail^ and the courts where the defect does not directly 
appear on the face of the affidavit^ will entertain a similar 
application^ if the plaintiff's demand is really a question of 
damages to be ascertained. 

As a general rule it may be said that if an affidavit states un« 
equivocally the nature and amount of the plaintiff^s claim^ that 
the amount is due, and that it is a demand recoverable as before 
stated^ it may be considered a good affidavit to found an at- 
tachment ; they are not to be tested so severely as the affi- 
davits to hold to bail^ as the principal purpose of the affidavit 
here is merely to obtain an attachment to compel an appear- 
ance ; and there exists a great difference between an affidavit 
which is intended to be the foundation of an arrest^ and one to 
compel a party to come in and answer^. 

An affidavit of the plaintiff^s debt^ to found an attachment, 
may be made before the Lord Mayor or any one of the Alder- 
men, the Recorder, the Registrar of the Mayor's Court, or his 
Deputy; it may be made in any part of the United Kingdom, 
before a magistrate or officer who has a general power to ad- 
minister oaths, and if he sign the jurat and affix his seal of 
office, it is sufficient ; but in case he has not a seal of office, 
then his signature must be verified in the Mayor's Court by 
affidavit, stating that the person before whom the affidavit 
purports to be sworn is empowered to administer oaths, and 
further that the signature to the jurat is the signature of the 
person there designated, or that the deponent knows the sig- 
nature of such officer or person who appears to have signed the 
jurat, and that he believes the same to be in his handwriting ; 
but an affidavit made before a commissioner for taking affi- 
davits, either in chancery or common law, for England, is not 
sufficient, as they have but a limited power by statute. 

Affidavits made in foreign Countries are sufficient to found 
attachments, but rather more formality is required than in 

See Erie, J. in frUding v. Temperley, 17 L. J. Rep. (NS.) Q.B. 184. 
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those sworn in the United Kingdom. If sworn before a jadge 
of a court of justice^ then an affidavit stating the office held 
by such judge^ and his authority^ and a verification of his 
signature^ is sufficients^ but if sworn before an ordinary ma- 
gistrate this should be attested by a notary public^ or by 
any British ambassador^ envoy, minister, chargi d^affakreSyOt 
secretary of embassy or of legation exercising his functions in 
any foreign country, or before a British vice-consul, acting 
consul, pro-consul, consular agent, consul-general, or consul; 
or the affidavit of the plaintiff's debt in the first instance may 
be sworn before any British ambassador, envoy, minister, 
charg6 d'affaires, or secretary of embassy or of legation exer- 
cising his functions in any foreign country, or before a British 
vice-consul, acting consul, pro-consul, consular agent, consul- 
general, or consul, in which case, if the seal of office be aflBxed, 
no authentication of such seal or signature is necessary 1* 



k Dalmer v. Burmrd, 7 T. R. 251 5 French v. Bellew, 1 M. and S. 302; 
2 H. B. 276 ; Cmealy v. Newell, 8 East, 364. 
» 18 and 19 Vict. c. 42. 
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CHAPTER IV. 

OF MAKING THE ATTACHMENT, AND OP THE ACTION, 

RECORD, AND PROCEEDINGS. 

For the purposes of making an attachment none of the 
fictions already alluded to need be considered by the prac- 
titioner; his first step is to frame his affidavit &, which must 
be submitted to and approved by the Registrar and then filed, 
together with eipracipe of the action, which is in the same 
form as in the ordinary action of debt ^, he must then fill up 
an attachment paper <^. This is the warning to the garnishee, 
and it must contain, besides the names of the plaintiff and 
defendant, the names of all the persons supposed to hold the 
property, both christian and surnames; ^A. and others,' or 
^A. and Company,' is not sufficient ; care is necessary in this 
respect, as from the names of the garnishees inserted in this 
paper the record is made up^. This paper is sealed with the 
seal of the court, and must be delivered to the sergeant-at- 
mace for service. Where there is more than one garnishee the 
service upon one is sufficient service upon the whole, and it is 
immaterial where the garnishee resides so that he is within 
the dty at the time of service. The service should be personal 
service, but in cases of bankers, merchants, and the like, a ser- 
vice of the attachment or summons upon the clerk is mostly 
adopted for convenience of the garnishee ; and where a ser* 
vice has been effected in this method, and an admission be 
afterwards made by any person in the service of the garni- 
shee that the garnishee had received the attachment paper, 

a See cap. iii.. Of the Flaintiff^s debt and affidavit. For forms of affi- 
davits, see post. Forms No. 1. 
* See Form No. 2. « See Form No. 3. 

^ As to amendment of names, see Amendment. 
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the court will not set aside a judgment signed thereon except 
upon an affidavit of merits^ unless the garnishee swears that 
he not only was not served with it^ but that it never came 
to his knowledge. 

Immediately upon the service of this notice upon the 
garnishee^ ^'all monies^ goods, and effects'^ in his hands be- 
longing to the defendant become subject to the attachment 
No further proceeding can be had in the attachment until the 
fourth day (excluding Sunday) after the day of the service of 
the attachment, after two o^clock, on which day the plaintiff 
may issue his Scire facias e, calling upon the garnishee to 
show cause why the plaintiff should not have execution of 
the property in his hands belonging to the defendant. Some- 
times the garnishee appears upon the service of the attach- 
ment paper, without waiting the service of the Scire factagy 
in which case it is not necessary to issue the Scire facias \ 
but the plaintiff cannot proceed any more rapidly on this ac- 
count, as the Scire facias is supposed to be issued, and the 
recital of its issuing must be made upon the record; the ap- 
pearance therefore of the garnishee before the return day 
of the Scire facias merely dispenses with the necessity of 
issuing it. 

It will be observed that the attachment paper mentions 
generally ^' monies, goods, and effects,^' but in the Scire facias 
the property must be expressed in detail, as so many bales 
of wool, or boxes of figs, marked, £fc., inserting the marks if 
possible, so many cwts. of coffee, or so much money, naming 
the amount, or whatever the property or amount of money 
may be. The description should be as precise as possible, 
such a description as will not mislead the garnishee as to 
the precise goods intended to be included, and such a descrip- 
tion as will ear-mark them as between the defendant and gar- 
nishee should the defendant subsequently sue him for them, 



« See Form No. 4. 
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and he be compelled to plead the judgment and execution of 
the courts and prove the goods taken thereunder ; the descrip- 
tion of the goods may however be amended. 

The Scire facias need not be issued on the day of the fourth 
default, but at whatever time it is issued it must bear teste on 
that day. The return day of the Scire facias must be at least 
the second day after its service, Sunday not counting, but it 
is returnable at ten o'clock, A.M. ; thus a Scire facias served 
on the first may be made returnable on the third, but it need 
not be served upon the day upon which it is issued, and some- 
times it is necessary to make a much longer interval than two 
or three days between the issuing and the return, where any 
difficulty may arise in the service upon the garnishee; this 
Sdre facias must be sealed like the attachment paper, and 
also delivered to the serjeant for service. One Scire facias is 
sufficient both for money and goods f. 

If the plaintiff does not receive a notice of the appearance 
of the garnishee before two o^clock on the return day of the 
Scire faciaSy he may sign judgment s. If the garnishee ap- 
pear^ he has an imparlance, and therefore the plaintiff can- 
not proceed until the third day after the day of appearance, on 
^ which day he may deliver his copy record. The plaintiff how- 
ever need not deliver his copy record until the garnishee rule 
him for that purpose, prior to the return of which rule he must 
do so unless he be desirous of having further time for that 
purpose, in which case, should any reason for it exist, he may 
apply to the court for an extension. This application is made 
in the usual form of applications to the court. 

The record is a recital of all the proceedings from the entry 
of the action until the delivery of the copy record, with all 
the fictions relating to the attachment, and which proceedings 
are supposed to have been recorded from day to day ; it com- 



^ Bohun, 259, 261. s See Judgment by default. 

^ See Appearance of garnishee. 



76 Of making the Attachment, and of the 

melees with the recital of the action ^. The count aur concessit 

solvere i is the form of count usually adopted^ as being a more 

comprehensive count than almost any other ; but any count 

in debt is sufficient^ or the concessit solvere and some other 

may be used^ or an amendment may subsequently be made by 

application to the courts but it must always be in debt. 

Immediately after the recital of the action the record pro^ 

ceeds ; 

'^ And the said plaintiff by his said attorney prays pro- 
cess according to the custom^ ^c, and it is granted, 
^c.y and thereupon it is conimanded by the court to 
— , one of the serjeants-at-mace of the said court, 
that he, according to the custom of the said city, 
summon by good summoners the said defendant to 
appear here in this court to answer the said plaintiff 

i Proceedings in the Mayor's Court are commenced by plaint or bill 
original, without writ. 

J Form No. 5. This is an action of debt upon simple contract, and 
lies by custom in the courts of the cities of London and Bristol, and the 
Great Sessions of Wales. Sti. 198, PascaU v. Sparing ; see 1 Man. and 
Gr. 6. The present form of declaring in this action in London is, that the 
defendant, in consideration of divers sums of money before that time due 
and owing from the said defendant to the said plaintiff, and then in 
arrear and unpaid, granted and agreed {conceesit solvere) to pay to the ' 
ssdd plaintiff the said sum of, Sfc,, when and where the same should be 
afterwards demanded, yet, ijcc, and this general form has been held good 
upon a writ of error. 1 Roll. Ab. 564, pi. 21 ; 2 Ld. Raym. 1432 ; Story 
V. Atkins ; see 1 Wm. Saunders, 68, and authorities cited. 

It lies in the courts of London by custom, for some pecuniary demands 
uot ascertained, and for which assumpsit only will lie in the courts at West- 
minster. It was held until lately in the Mayor's Court, that whenever a 
declaration could be framed in the courts at Westminster, in which the 
plaintiff might recover for a cause of action arising eof contractu, he m^ht 
recover on a concessit solvere ; this doctrine has however lately been much 
narrowed. It is difficult to state the precise limit of the count, as succeed- 
ing Recorders have entertained different opinions upon it ; it has been 
suggested that it lies whenever an action eof contractu will lie in a court 
at Westminster, provided the amount of the debt or damage can be as- 
certained by or through the agreement or contract between the parties, 
or the circumstances incident thereto, but probably the safer rule would 
be to consider it as a general indebitatus assumpsit count. 
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in the plea aforesaid, and that he return and certifie 
what, ^c. ; and afterwards (to wit) at the same court ^, 
the said serjeant^at-mace returned and certified to 
the said court according to the custom, ^c, that the 
said defendant hath nothing within the said city or the 
liberties thereof, whereby he can be summoned, nor 
is he to be found within the same ; and at the same 
court the said defendant was solemnly called and (did 
not appear but made default/^ 

This does not absolutely take place ; but the summoning, 
and the calling of the defendant, and his default, and the 
return of nihilj are necessary to be recorded, because an at- 
tachment without some default is bad \ No notice, however, 
need actually be given ^ ; but if no statement of the default 
of the defendant be made upon the record, it will be fatal in 
error. It would appear that this proceeding against the de- 
fendant must be stated as a summons, and not as a notice ; 
but the description as it appears upon the record is sufficient. 
The next statement upon the record is the allegation by the 
plaintiff that some person owes money to or has property in his 
keeping belonging to the defendant, and a prayer of process 
to attach the defendant thereby. The approval of the affi- 
davit by the Registrar may be said to be the permission given 
by the court to issue the attachment, ^c. 



^ The summons being returnable at the same court at which it is made 
is not imreasonable or void $ fTebb v. Hurrell, post, p. 81, noteff. 

I Bruce v. fTait, 1 M. and G. 1 ; rtsher v. Lane, 3 Wils. 29? ; S. C. 2 
W. Black. 834 ; McDaniel v. Hughes, 3 East, 372 j S. C. 1 Scott, N. R. 
81 ; Westdby v. Day, 22 L. J. Rep. (NS.) Q. B. 472 ; Anon. 1 Vent. 236. 

m Magrath v. Hardy, 6 Scott, 627 ; S. C. 4 Bing. N. C. 782 ; S. C. 6 
Ddwl. P. C. 749 5 2 Jurist, 694 j 1 Arnold, 362 ; Harrington v. Macmorris, 
5 Taunt. 232 j S. C. 1 Marshall, 33 ; McDaniel v. Hughes, 3 East, 367 ; 
rtsher V. Lane, 3 Wils, 297 j S. C. 2 W. Black. 834. In McDaniel v. 
Hughes, Lord Ellenborough noticed a difference between the reports of 
the case of Fisher t. Lane; but see contra Maule, J., in Bruce v. Went, 
1 M. and G. 39 j S. C. 1 Scott, N. R. 81 ; see Westoby v. Day, 22 Law 
J. Rep. Q. B. 476 ; see Tamm v. Williams, 3 Douglas, 281 ; Webb v. 
Hurrell, 16 L. J. Rep. C. P. 187- 
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^^ And now at this same court it is alleged by the said 
plaintiff by his said attorney^ that [A. B.^ the garni- 
shee^ owes to the said defendant the sum of £ 

in monies numbered^ as the proper monies of the said 
defendant, and now has and detains the same in his 
hands and custody ; or A. B., the garnishee, has and 
detains in his hands and custody divers goods and 
chattels, that is to say, four bales of wool, marked 
respectively A. B. C. D,, or numbered respectively 
1, 2, 3, 4, as the proper goods and chattels of the said 
defendant/*] 

The amount of money or description of goods here inserted 
must be precisely in accordance with the amount and de- 
scription inserted in the Scire factas^ or the record will be 
irregular, and the delivery of the copy liable to be set aside. 

^^ And therefore the said plaintiff by his said attorney 
prays process according to the custom, ^c, to attach 

«the said defendant, by the said [£ or goods and 

chattels], so being in the hands and custody of the said 
[garnishee] as aforesaid, so that the said defendant may 
appear in this court here to be holden, ^c, to answer 
the said plaintiff in the plea aforesaid ; whereupon it 
is commanded by the court to the said serjeant-at- 
mace, that he, according to the custom, ^c, attach 

the said defendant!^ by the said [£ or goods and 

chattels] so being in the hands and custody of the said 
[garnishee] as aforesaid, and the same in his hands and 
custody defend and keep so that the said defendant may 
appear in this, court here to be holden, ^c, to answer 
the said plaintiff in the plea aforesaid, and that the said 
serjeant-at-mace return, ^c/' 

The process here spoken of is the attachment served in 
the first instance upon the garnishee. 

Although the allegation of the plaintiff that the garnishee 
owes money to the defendant is without any limitation as to 
the garnishee being within the city, yet, when he "prays 

n It must be that the defendant was attached by the money, and not 
that the garnishee was attached by the money ; Carthew> 282 ; Vin. Ab. 
Gust. Lond. L. 
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process/^ he prays it ^' according to the custom, ^c./^ which 
the court grants, and directs the Serjeant in the same terms, 
viz. 9 that he, ^^ according to the custom, ^c./' attach the said 
defendant. The allegation of the plaintiff is general, because 
at the time of the entry of the action and grant of the attach- 
ment the garnishee perchance may not be and need not be 
within the city; whereas, if he allege that the garnishee was 
within the city at the time, it might raise the question of 
whether he was within the city at the actual time of the alle- 
gation or grant of the attachment. The prayer of the plaintiff 
however as above, and the direction of the court to the Ser- 
jeant, that he, ^^ according to the custom, ^c.,^^ attach the de- 
fendant, qualifies that which would otherwise appear in excess 
of the jurisdiction of the court, and it ensures that the power 
of the court and the custom is not exceeded. This method 
of stating it upon the record is sufficiently explicit for the 
Mayor's Court, for that court takes judicial notice of all the 
customs of London ; they need not therefore be pleaded or 
appear on the record. 

It is said that it is necessary that the plaintiff should al- 
lege that " one within the city owed to the defendant, ^fc.'^ 
This allegation is unnecessary in the Mayor's Court for the 
reason before expressed, that as the court is aware of the 
customs of London, and takes judicial notice of them, and 
also of its own jurisdiction, it will take care not to exceed 
them, and therefore it is unnecessary to state them upon the 
record or other proceedings in that court ; but if the record 
of the attachment in the Mayor's Court is examined it will be 
found that the plaintiff does not seek more than the custom 
warrants, because his allegation of the indebtedness of the 
garnishee and his prayer of process must be taken together, 
and he thereby states that the garnishee is indebted and 
prays process ^^ according to the custom;" that is, that when 
the garnishee is found within the city he may be served with 
process. Upon this allegation and prayer, process is granted 
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according to the custom^ which the court knows to be that 
the garnishee must be within the jurisdiction at the time of 
the service; but wheii the proceedings are before the courts at 
Westminster, which courts do not take notice of the customs 
of London except by certificate or plesi, then the garnishee's 
being within the jurisdiction at the time of service must be 
pleaded, or it is fatal, as in Ueam v. Stubbs, Godbolt, 40L 
The objection was taken to the plea, ^^ It showeth that the 
'^ goods were attached in the defendcmt's (garnishee's) hands^ 
^' but it does not show that it was within the liberties of the 
'^city/' The same objection as in the case as reported inLatch^ 
208, is " Tlercement, n'est mon$tr( que le detour (garnishee) 
^^Jvit deins le city al temps!^ This objection was also taken in 
Crosby v. Hetherington^. The custom as there pleaded was 
^^ that if it is or has been alleged by the plaintiff in the plaint 
'^ that any other person owes or has owed to any such defen- 
'^ dant any sum of money amounting to the debt in such plaint 
specified or any part thereof, then at the petition of such 
plaintiff it is and has been commanded by the court to one 
^^ of the seijeants-at-mace and a minister of the court to attach 
^^ such defendant in such plaint by such sum of money so being 
'^ in the hands or custody of such other person, so that such 
** defendant may appear,** ^c. The objection was taken that 
the custom alleged in the plea to attach a debt due to a defen- 
dant sued in the Lord Mayor's Court from any other person, 
without alleging such other person ^^ to be or reside within the 
^* said city," was bad. A certiorari was eventually directed to 
the mayor, ^c. to certify whether there was such a custom as 
pleaded. The question was argued before the Recorder as 
assessor of the mayor and aldermen, and he certified that there 
was no such custom in London. The ground of the certificate 
was that there was no qualification as to the local jurisdiction 
within which the process ran, and that the custom as pleaded 

o 5 Scott, N* R. 637 ; S. C. 4 M. and G. 933. 
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would intend that the serjeant-at-mace might proceed to any 
part of England to serve the attachment^ and no such custom 
existed in London, for the seijeant must confine himself tb 
the city and liberties P. 

It will be observed that the custom as pleaded in Crosby v. 
Hetherington is more extensive than that suggested upon the 
record of the attachment in the Mayor's Court, for in the 
record the Serjeant is directed to attach the defendant *^ac- 
" cording to the custom/' §'C., but in the plea the effect of the 
words " according to the custom/' ^c,, is omitted. 

In a subsequent case% the custom was pleaded in pre- 
cisely the same words as regards the allegation of the plain- 
tiff that the garnishee owed money to the defendant; but 
under the prayer of process by -the plaintiff according to the 
custom, ^c,j the words ^* according to the custom, ^c." are 
amplified; it says ^^then at the petition of such plaintiff 
^^ made to the said court for process according to the custom 
^^ of the said city, that is to say, that such person so owing or 
^^ having owed such debt as aforesaid, being found within the 
*^ jurisdiction of the said court, may or might be warned by 
^^ the said serjeant-at-mace or minister of the said court, not 
^^ to part with such debt or sum of money so being in his 
^' hands and custody," ^c. 

.The record then proceeds with the Serjeant's return to the 
said process : 

^^ And afterwards (to wit) at a court holden, ^-c, on [a) 
— ■ aforesaid, the said plaintiff by his said 

attorney appears, and the said serjeant-at-mace re- 
turned and certified to the same court that he, by vertue 

of the said precept, on the ^ — day of between 

the hours of and in the noon, had 

attached the said defendant by the said [£ — ^ or goods 

p See 1 M.* and G. 2b, note fif. 

q fTebb V. Hurrell, 4 Dowl. and L. P. C. 824 ; S. C. 4 Com. B. Rep. 
287 ; S. C. 16 Law J. Rep. (NS.) C. P. 187. 
«- Id. ibid. 
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and chattels] so being in the hands and custody of the 
said [garnishee], and the same defended, ^c, according 
to the custom, i^c, so tffat the said defendant might 
appear at this conrt to answer the said plaintiff in the 
plea aforesaid.^' 

(a) For instructions for filling up this form, see post forms. 

The day of the attachment, and the hours between which 
the attachment was served, must be obtained from the ser- 
jeant-at-mace : a time is necessary to be stated *, as questions 
often arise as to the time the garnishee may have, parted with 
the money or goods, whether before or after an attachment, 
or in the event of other attachments out of the courts at 
Westminster. 

The intei^ening days before spoken of, between the ser- 
vice of the attachment and the issuing the Scire /acias are for 
four defaults to be recorded against the defendant, the fic- 
tion continuing that the plaintiff attended at four courts, and 
offered himself in the three last against the defendant, but 
the defendant making default in^ not appearing, each default 
is recorded against him. 

^^ And thereupon the said defendant at the same court 
was solemnly called and did not appear, but made a first 
default, which said first default at the same court is 
recorded according to the custom, ^c, and a further 
day is given by the court to the said defendant to 
appear at the next court to be holden, ^c, on 
— — the — day of — — • at which said next 
court, holden, ^c, the plaintiff by his said attorney 
appears and offers himself against the said defendant 
in the plea aforesaid ; and thereupon at the same court 
the said defendant was again solemnly called and 

> The return must be within certain hom-s, for perhaps another attach- 
ment may be made in the hands of the garnishee^ so that he hath no other 
>yay to avoid this other attachment but by pleading the former attachment 
made ; Bohun, 254. A former attachment may however now be given 
in evidence under the nil habet, as the garnishee has no money applicable 
to the second attachment until the first is satisfied, and a garnishee can- 
not plead several matters. 
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did Dot appear^ but made a second default^ which 
said second default is recorded, ^c. ; and thereupon a 
further day is given by the court to the said defen- 
dant to appear at the next court to be holden, i^c, on 

the day of — — - aforesaid ; at 

which said next court, holden, ^c.j the said plaintiff 
by his said attorney appears and offers himself against 
the said defendant in the plea aforesaid, and the said 
defendant was again solemnly called and did not ap- 
pear, but made a third default, which said third de- 
fault is recorded, ^c, and thereupon a further day is 
given by the court to the said defendant to appear at 
the next court to be holden, §*c., on ■ the 

— day of ; at which said next court, holden, 

i^c.y the said plaintiff by his said attorney appears and 
offers himself against the said defendant in the plea 
aforesaid; and thereupon the said defendant was again 
solemnly called and did not appear, but made a fourth 
default, which said fourth default is recorded,'^ igc* 

After the four defaults are recorded against the defendant, 
and on the same day as the fourth default, the record re- 
cites the issuing of the Scire facias to the garnishee already 
spoken of. 

^^ And thereupon, after the said four defaults ^ recorded 
by the court against the said defendant in the plea 
aforesaid, according to the custom, ^c, the said plain- 
tiff by his said attorney prays process, according to the 
custom, ^c, to warn the said garnishee, to be and ap- 
pear in this court to show cause, ^c; whereupon at 
the same court holden, ^c.^, it is commanded by the 
same court to the said serjeant-at-mace, that he, ac- 
cording to the custom of the city, warn and make 
known .to the said garnishee to be and appear here 

in this court to be holden, ^c. on the 

day of , to show cause, ^c. why the said plain- 
tiff ought not to have [execution of the said £ 

or judgment of appraisement of the said goods and 



* After four defaults a Scire facias issues ; Com. Dig. Att. A. 
^ It is not sufficient to say it was at a subsequent court ; Com. Dig. 
Att. I.. RoU. Ab. tit. Cust. Lond. See Banks v. Self 5 Taunt. 238. 

g2 
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chattels] bo attached in his hands and custody as 
aforesaid ; and that the said serjeant-at-mace return 
and certifie at the same court, what, ^c. ; the same 
day is given by the court to the said plaintiff to be 
there, ^c, at which said court, holden, ^c, the ssdd 
plaintiff by his said attorney appears ; and the said 
seijeant-at-mace returned and certified to the same 
court that he, by virtue of the said precept to him di- 
rected, and according to the custom, jfc, had warned 
and made known to the said garnishee to be and ap- 
pear at this same court, to show cause, ^c, as above 
commanded; and thereupon at the same court the 
said garnishee was solemnly called/' 

If the garnishee does not appear by two o'clock on the re- 
turn day of the Scire facias^ the plaintiff may sign judgment 
by default^; but it must be particularly borne in mind that 
as the garnishee is called at a court holden on the return day 
of the Scire facias^ if the garnishee makes default it must 
be stated on the record, and the judgment signed upon such 
default; therefore^ as no judgment can be antedated, the 
plaintiff must sign judgment on the return day of the Scire 
facias. 

If the garnishee has appeared to the attachment before he 
has been served with a Scire facias^ although it will be un- 
necessary to issue the Scire facias, yet it is necessary that it 
should be stated in the record as having been issued ; in which 
case two days will be sufficient to insert in the record as be- 
tween the teste and return. The record must then continue 
with the appearance of the garnishee, after the words " so- 
lemnly called ^/' and the plaintiff must add in the margin 
next to the action the plaintiff's warrant^. 

The record is now in a fit state to have a copy delivered to 
the garnishee, and if the imparlance has expired the plaintiff 
may indorse on the copy a demand of plea, which is a four- 
day demand 7, but this may be given afterwards. 



▼ See Judg'ment by default. 
» Form No. 7. 



w Form No. 6. 
y Form No. 8. 
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If the demand is indorsed on the copy record then the title 
of the cause need not be inserted ; but if given separately it 
must. 

If the garnishee do not plead on the expiration of the de- 
mand, judgment may be signed for want of plea^. If the gar- 
nishee plead, the plaintiff engrosses it upon the record, and if 
the garnishee's plea concludes ** to the country/' the plaintiff 
may add the Similiter, ^^ and the plaintiff doth the like, there- 
^^ fore,''^c. The cause is then at issue, and is treated, as to the 
setting it down for trial, issuing subpoenas, 8fC,, as other issues 
in the court ». 

It may however here be stated that if the plaintiff do not 
set his cause down for trial within ten days after the cause is 
at issue, the garnishee may do so for the following court, and 
proceed to try by proviso, as upon other issues. 

s See Judgment by default. 

a See also Mayor's Court of London Procedure Act, 1857 : 

§ 23, Power of court to amend errors. 

§ 24, Depositions of witnesses may be taken. 

§ 25, As to compelling attendance of witnesses, production of do- 
cuments, ^c. 

§ 26, Commission may issue to examine witnesses abroad. 

§ 27, 28, 29, 30, Examination of prisoners and other witnesses, 
and costs of, ^c, 

§ 31, Restriction as to reading same. 

§ 50, Compelling attendance of witnesses not in jurisdiction. 
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OF THB TRIAL. 

1. By Special Case, by Consent. 

By the 5th section of the Mayor's Court of London Pro- 
cedure Act, 1857^> the parties in any foreign attachment may^ 
after issue joined, by consent, and by the order of the Mayor's 
Court, state the facts of the case, in the form of a special case, 
for the opinion of the Mayor's Court or of any one of the su- 
perior courts, and may agree that judgment shall be entered 
thereon for the plaintiff or garnishee, as the Mayor's Court 
or such superior court may think fit. 

By section 6, when the opinion of such superior court shall 
be required, the Registrar of the Mayor's Court shall transmit 
such special case, under the seal of the court, to the Rule 
Department of the Master's Office of the superior court in 
which the case is to be argued ; and thereupon all such pro- 
ceedings shall be taken and rules and regulations observed, 
in the said superior court, as are usual with reference to cases 
stated for the opinion of such superior court in actions therein 
pending. 

By section 7, the Registrar of the Mayor's Court, upon the 
production of an office copy of the rule of the superior court, 
made upon hearing the said special case, shall enter judg- 
ment in the Mayor's Court, in conformity with the decision 
of the superior court. 

2. Without a Jury, by Consent. 

By the 51st section of the Mayor's Court of London Pro- 
cedure Act, 1857, the parties in any cause may, by consent 
in writing signed by them or by their respective attorneys, 
leave the decision of any issue of fact to the court, provided 

^ 20 and 21 Vict. cap. dvii. 
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that the court shall in its discretion think fit to allow such 
trials or provided the judges of the superior courts shall^ in 
pursuance of the power vested in them by law for such pur- 
pose^ make any general rule or order dispensing .with such 
allowance^ either in all cases or in any particular class or 
classes of cases to be defined by such rule or order ; and 
such issue of fact may thereupon be tried and determined, 
and damages awarded where necessary, in open court by the 
judge, who might otherwise have presided at the trial thereof 
by jury, and the verdict of such judge shall be of the same 
effect as the verdict of a jury, save that it shall not be 
questioned upon the ground of being against the weight of 
evidence; and the proceedings upon and after such trial as to 
the power of the court or judge, the evidence, and otherwise, 
shall be the same as in the case of trial by jury. 

3. With a Jury. 

Should the parties be desirous of trying th^ attachment 
with a jury, the entry of the cause in the ordinary manner in 
the office of the court is sufficient without any other notice to 
the Registrar, and the cause will appear in the list for trial. 

The only issue at the trial is, whether the garnishee had 
any property in his hands belonging to the defendant liable 
to the attachment at the time of the attachment made, or at 
any time from that period to the time of the plea pleaded c. 
This is in some measure proving the case of the defendant 
against the garnishee, and when the parties to the suit could 
not give evidence great difficulty arose in the proof, and Bills 
of Discovery were often resorted to for the purpose of esta- 
blishing the plaintiff's case ; but now that the plaintiff can 
examine the garnishee as a vidtness, and the court can com- 
pel the inspection of documents, the issue is much easier to 
prove, and Bills of Discovery are seldom found necessary. 

^ See post. Garnishee's plea. 
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The proceedings at the trial are conducted after the manner 
of other issues, and the evidence of either party guided by 
the ordinary rules of evidence. All acts of the defendant, 
hovrever, are received with great caution, and it may be said 
as a rule, that the proceedings of the defendant or his letters 
subsequent to the attachment are not evidence ; and of letters 
purporting to have been written before, strict evidence must 
be given of the time of their being written, and even then 
such letters cannot, as of course, be received in evidence 
against the garnishee, even where he sets them out in an 
answer to a Bill of Discovery in which he admits himself to 
have received the property attached under the letters, and to 
have no other means of knowing to whom it belongs but by 
means of them. A receipt in full, given by the defendant to 
the garnishee before the attachment, is evidence. 

Where an instrument is in the hands of the defendant, 
the plaintiff may read a copy in evidence without serving 
either the garnishee or the defendant with notice to produce 
the original. 

The plaintiff is bound to prove the names of the garnishees 
and defendants ; and formerly, when the power of amendment 
was not so great as at present, it was of much more serious 
consequence to obtain them correctly, as it was then held 
that a wrong name could' not be amended, but evidence might 
still have been given that a garnishee was as well known by 
one name as another, for the misnomer not being pleaded, 
the plaintiff could not reply that fact as he might at common 
law. It was also held with respect to defendant that the 
plaintiff was not bound in every case positively to prove the 
christian names of all the defendants, if from circumstances 
(as coupling them with the rest of the partners in an acknow- 
ledged firm or otherwise) there was reasonable evidence to go 
to the jury of identity, or at all events the burden was upoi> 
the garnishee to prove the error ; thus, where a defendant's 
name was Robert Villiers B., but he was sued as Robert B., 



r 
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was gazetted to a commission and entered in the garnishee's 
books as Robert B., it was held good. 

Amendments of names^ either of the garnishee or defen- 
dant, are now allowed either before or at the time of trials but 
with the greatest caution^ on account of the liability of the 
garnishee to the absent defendant and prejudice to any sub- 
sequent attaching creditor. 

Too many or too few garnishees or defendants would^ of 
course^ be fatal if not amended; the amendment is in the 
discretion of the court. 

In a notice to produce^ the description of the documents 
desired to be produced is not expected to be so precise as in 
ordinary issues, on account of the presumed impossibility of 
the plaintifiPs knowing the nature of the transactions between 
the garnishee and defendant ; the description must, however, 
give the garnishee reasonably to understand that which is re- 
quired to be produced. The admission of a garnishee of his 
having money in his hands belonging to the defendant is only 
prima facie evidence against him, and in case of an admission 
before the attachment, it ought to be near the time of the 
attachment made. 

If the plaintiff suspects property to be in the garnishee's 
hands, but cannot obtain any evidence respecting it by an in- 
spection of the books of the garnishee, or if the plaintiff be- 
lieves that he cannot obtain it from the garnishee on the trial, 
the plaintiff may at any time before the actual trial of the 
attachment file a Bill of Discovery on the equity side of the 
Mayor's Court, to ascertain the trading and accounts between 
the parties, and what property the garnishee may have in his 
possession belonging to the defendant ; but the defendant in 
equity need only declare the property in his hands at the time 
of the attachment made to plea pleaded, and may insist that 
he is not bound to answer further without demurring to the 
rest of the bill. 

Where a defendant to a Bill of Discovery answers to all that 
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he is bound to disclose, and the bill has interrogated to matters 
which he need not answer, he is not driven to demur, but may 
insist in his answer that he is not bound to discover further 
than he has done. 

To entitle the complainant to a discovery from the garni- 
shee of the defendant's property in his hands, the Bill of Dis- 
covery need not set forth any title which would support a 
claim at law against the defendant ; and the garnishee must 
answer the bill though it show the debt of the complainant to 
have arisen out of the jurisdiction of the court, or though it 
show no debt at all to be due. The bill operates as a stay of 
proceedings until the time for exception has expired. 

The answer of a garnishee to a Bill of Discovery filed by 
one creditor in an attachment may be read on the trial of an 
attachment by another creditor, if the attachments were upon 
the same property. 

The judge may, at the trial, reserve any question of law^ and 
give either party liberty to move thereon, or he may take a 
special verdict. 



VERDICT AND JUDGMENT FOR THE PLAINTIFF. 

The plaintiff cannot obtain a verdict in the attachment for 
a greater amount than that sworn to in the affidavit of debt, 
whatever may be the amount of the plaintiff^s claim or the 
sum in the garnishee's hands. The plaintiff upon obtaining a 
verdict is entitled to the record ; if the Venire has not been 
entered it must be engrossed immediately after the Similiter ^^ 
continuing with the Postea^ according to the circumstances of 
the case ®. 

The plaintiff in cases above 20/.^ cannot have judgment 

d Form No. 9. • Form No. 10. 

^ In cases where the plaintiff recovers 20/. or under, the plaintiff may 
obtain judgment on the day foUowing the verdict. 
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until the third day after the verdict, as the garnishee may 
appeal «; but in the absence of any notice of appeal, the plain- 
tiff may sign his judgment on the fourth day after the day of 
the verdict. Should the verdict be for money only, the plaintiff 
is entitled to final judgment ; this judgment must be condi- 
tional that security is given to return the money attached, if 
the defendant disprove his debt within a year and a day l^. 



1 • Final Judgment. 

Final judgment is signed by filing in the office of the court 
a docquet^ containing the names of the parties, and the par- 
ticulars of the proceedings ; the judgment is entered upon the 
record ^ immediately following the Postea ; the satisfaction ^ 
should also be entered on the record ready for signature, as 
upon signing the final judgment the record is filed in the 
court. The plaintiff must then give the names of the persons 
he proposes as pledges to restore. Should the verdict be for 
money and goods, the plaintiff signs final judgment as before 
for the money, but he cto only sign judgment of appraise- 
ment ™ for the goods ; so also if the verdict be for goods only. 
This is in the nature of an interlocutory judgment, because 
before final judgment to deliver goods their value must be 
ascertained. 

2. Judgment qf Appraisement. 

All benefit received under the attachment by the plaintiff 
is placed to the credit of the defendant as against his debt to 
the plaintiff; thereforcj if an attachment be made of goods, 
the exact value of the goods must be ascertained, in order 

B Mayor's Court Procedure Act, 18579 § 8. 

. ^ Com. Dig. Attachment, F. j 1 Browulow, 60 ; Lutt. 994. See Pledges 
to restore. Appearance of Defendant. 
* Form No. 11. k Form No. 12. 

> Form No. 13. m Form No. 14. 
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that the plaintiff^s debt may be reduced by that amount^ and 
this must be ascertained before the plaintiff receive themi^. 

For this purpose^ the plaintiff on signing his judgment of 
appraisement issues a precept to appraise^. This precept being 
delivered to the seijeant^ he causes an appraisement to be 
made by two. persons who should as a rule be freemen of 
London^ though they need not be housekeepers; they must be 
persons of respectability^ and by their trade competent to ap- 
praise the species of goods attached. The serjeant-at-mace 
has notice of the amount of the plaintiff^s judgment, and 
therefore only permits the appraisement, which is made in his 
presence, of sufficient goods to cover that amount. If there 
are more than sufficient, and he cannot apportion the goods 
to the exact amount, then he selects such as taken together 
will come nearest thereto, and the plaintiff on receiving the 
goods pays the surplus into court on account of the defendant. 
Where the property attached may be one indivisible property, 
or when it cannot be separated without loss, as a machine, 4r^., 
then the whole is appraised and the surplus paid as before 
stated. 

Should the property consist of boxes locked or packages 
fastened, the precept must direct the seijeant to open them and 
appraise the contents P. An inventory of the goods appraised, 
with the appraisement, is prepared by the plaintiff's attorney 
and returned into courts. Upon this return being made, the 
appraisers are sworn to the truth of the valuation, and the 
appraisement is entered on the record ^ immediately after the 
judgment of appraisement, and thereupon the plaintiff^s attor- 
ney signs final judgment &, after which the proceedings are as 
in ordinary cases of judgment for money. 

n Cro. Eliz. 230 ; Com. Dig. Att. C; Jor. Mallory, 318 j W. Jones, 
406 ; Ashley, 8. 
o Form No. 16 ; Com. Dig. Att. C. 
p Form No. 16. q Form No. 17. 

r Form No. 18. •• Form No. 19. 
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Should the garnishee have sold the goods ^, or if he refuse 
to allow them to be appraised, or if they be out of the city, 
the Serjeant returns Elongavit to the precept ". 



OF THE PLEDGES TO RESTORE. 

The plaintiff, after he has signed his judgment for money^ 
or final judgment for goods, before he is entitled to issue 
execution, must find what are termed ^^ pledges to restore,^' 
that is, a security taken by the court for the protection of 
the defendant V; inasmuch as the plaintiff^s debt is not 
proved in any stage of the proceedings, it not being, as we 
have seen, in issue in the attachment, the court guards the 
rights of the absent defendant by taking good security on his 
behalf, that in case he should be enabled at a future period 
to disprove or avoid the plaintiff's debt w, he should have the 
money or the value of the goods recovered in the attachment 
refunded to him. The pledges are two housekeepers, but they 
need not be freemen of London, or reside in any particular 
locality, but they must be persons of sufficient responsibility 
for the amount for which they are proposed. 

A notice containing the names, addresses, and occupations 
of the persons so proposed as pledges is left with the Registrar 
for two days, and inquiry is made by him as to their respon- 
sibility ; if they are responsible the Registrar accepts them, if 
he do not deem them responsible he rejects them, and others 
may be offered ; if, however^ the plaintiff is dissatisfied with 
the rejection he may give notice, and the pledges may appear 
and justify in open court before the Recorder. If the pledges 
are accepted by the Registrar they attend before him, and, 
being identified by the plaintiff's attorney, they enter into a 



* Ante, p. 10, Custom generally. « Post, Elongavit, cap. ix. 
▼ Sureties must be found ; Hope v. Holman, 1 Brownlow, 60.; Lutt. 994. 
See Custom^ Appendix. 
^ See cap. vi.. Of the Appearance of the Defendant. 
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recognizance jointly and severally that if the defendant shall 
come into court within a year and a day according to the 
cnstom (the year and a day commences from the execu- 
tion >), and disprove or avoid the plaintiff^s debt, that the 
plaintiff shall restore to the defendant the condemnation 
money, or so much thereof as shall be adjudged by the 
court, or in default thereof they will do it for him. In case 
the attachment is for goods, then the recognizance is for the 
amount of the appraisement. 

Upon the recognizance being entered into, a certificate of 
the judgment having been signed, and the pledges founds is 
granted by the Registrar, and the plaintiff is entitled to issue 
his execution. 

The pledges to restore are in the nature of bail to pay^ as 
they cannot discharge themselves by a render of the plaintiff. 
Tnese pledges are liable only for the amount of the condem- 
nation money, and not for any costs incurred by the defen- 
dant in the action of the plaintiff should the defendant appear 
under the Set, fa. ad disprobandum debitum. 

If the pledges to restore are found insufficient, and upon 
inquiry they appear to have been so at the time they were 
taken, upon petition to the court, and proof of their insuffi- 
ciency, the court will direct the Registrar personally to make 
amends to the party for taking insufficient pledges ; inasmuch, 
however, as great difficulty may exist as to the exact respon- 
sibUity of the Registrar, the following is the rule upon the 
subject: 

^^In any case, if the Registrar at the time of taking the 
^' pledges to restore do not make proper inquiries as to their 
^^ sufficiency, and accept pledges insufficient at the time of 
'^ their being taken, he shall, on petition to the court, be com- 
" pellable to recompense the party for such insufficiency if 
^^ the court shall so see fit.^^ 

» See ante, p. 17- 
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OF THE EXECUTION AND SATISFACTION. 

After the pledges have entered into their recognizances^ the 
plaintiff obtains a certificate thereof from the Registrar^ and 
issues his writ of execution^ which should be tested on the day 
of the judgment. 

It is necessary that an execution should be issued and exe- 
cuted^ as any payment short of a compulsory payment under 
the execution is a voluntary payment^ and will not discharge 
the garnishee against the defendant of the amount he pays y ; 
but the payment under the execution to the seijeant-at-mace is 
a discharge of the garnishee as against the defendant^ although 
the plaintiff have not received the money^ but it remains in 
court on behalf of the defendant^ in case he dissolve the at- 
tachment before the plaintiff sign satisfaction. 

The execution ^ after it is sealed must be placed in the hands 
of the Serjeant with the certificate »• 

The Serjeant under the execution receives the money and 
pays the amount into court. 

The plaintiff must attend at the office^ and being identified 
may sign satisfaction ; this is^ an acknowledgment of satisfac- 
tion to the amount received under the execution^ upon signing 
which the amount in court is paid out to him or his attorney. 

This entry of satisfaction is necessary to complete the at- 



y Wetter v. Rucker, 4 J. B. Moore, 172 ; S. C. 1 Brod. and Bing. 491 ; 
Crosby V. Hetherington, 4 M. and G. 933; 6 Scott, N. R. 637 ; 1 Roll. 
Ab. Cast. Lond.; Bohun, 280; Magrath y. Hardy y 4 Bing. N. C. 782 ; 
fFebb V. Hurrell, note q, p. 81 ; Com. Dig. Att. H. ; Roberthon v. Norroy 
King at Arms, 1 Dyer, 82 ; fFestoby v. Day, 22 L. J. Rep. (NS.) Q. B. 
426; Ashley, 81. 

» Form No. 20. 

* In case of any length of time elapsing between the attachment and 
judgment, or execution, the Registrar will require an affidavit of the debt 
being still due before he permits judgment to be signed or execution to be 
issued. 
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tachmentj as, until this is done, no acquittal of the defendant 
appears of the amount recovered by the plaintiff, and this must 
appear on the record b. Until satisfaction is signed the de- 
fendant may appear and dissolve the attachment, even if the 
money be in court under the execution, in which case the 
money will be paid out to the defendant <^. 

If the execution be for goods, the garnishee pays the ap- 
praised value, or hands to the seijeant the goods appraised, 
and he holds them for the plaintiff. The court requires some- 
times before the execution is issued an undertaking on the 
part of the plaintiff to accept the goods out of court, when the 
holding by the court would be inconvenient. 

If the garnishee do not deliver the goods the seijeant arrests 
the garnishee, who is released upon payment of the appraised 
value. 



VERDICT FOR GARNISHEE. 

In an attachment, the issue is whether the garnishee held 
any and what property of the defendants between the date 
of the service of the attachment and plea pleaded therein. 
This issue being once tried the same point cannot again arise, 
as the garnishee of course cannot be served with the attach- 
ment on the same day, and if the same issue were to remain 
open, the garnishee never could part with the property if liable 
to have the same issue retried ; there is therefore no nonsuit ; 
in all cases the jury give a verdict. 

If the plaintiff in the attachment seek to recover upwards 
of 20Z. he has two days to appeal d; if no notice of appeal is 

b 22 Edw. IV. 30b, Boh. 259 ; 1 Leon. 321 j Com. Dig. tit. Att. E. 

<^ See cap. vi.. Appearance of Defendant. 

d See post, Appeal. If plidntiff in the attachment sought to recover 
20/. or under, and the court has not given him leave to move under § 10 
of the Mayor's Court Procedure Act, the garnishee may sign judgment 
the day after the verdict. 
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given the garnishee is entitled to the record^ and if the VevAre 
of the jury® is not entered^ it should be engrossed on the re- 
cord immediately after the Similiter, then the finding of the 
juiy according to the circumstances^^ and concluding with the 
judgment s ; a docquet ^ must then be prepared^ and judgment 
signed in the office of the court. 



e Form No. 21. t Form No. 22. 

t Form No. 23. ^ Form No. 24, 
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CHAPTER V. 

OF THE APPEARANCE OF THE GARNISHEE^ 

AND OF HIS PLEA. 

We have seen that the first process served upon the gar- 
nishee is merely a notice or warning to him not to part with 
any property which he may have in his custody belonging to 
the defendant ; this notice does nOt require any appearance to 
be entered by the garnishee. 

The next process^ the Scire facias, directs the garnishee to 
appear at the court therein mentioned^ to show cause why the 
plaintiff should not have execution of the property therein 
specified. Upon the service of this process the garnishee must 
determine whether he will appear and defend the attachment, 
or suffer judgment to be signed against him by default. 

A garnishee is not bound to appear and defend any attach- 
ment^ provided the property in his hands belongs to the defen- 
dant and is liable to be attached under the custom^ as no act 
of the garnishee subsequent to the attachment can have any 
retrospective effect so as to defeat it; therefore, where no 
defence exists to the attachment, if the garnishee appear he 
merely puts both himself and the plaintiff to unnecessary ex- 
pense, as a compulsory payment under a judgment by default 
is as good a defence to any action brought against the garnishee 
by the defendant for the property attached, as that of a judg- 
ment upon a verdict^. 

The garnishee, before he suffers judgm ent to go against 
him bv default, should be certain that the property attached 
is the property of Ih^nhfendant, and'tHat, so far as the garni- 

■ ■ ■ I ■ I III »» 

a fFebb V. Hurrell, note <!, p. 81. See fFestoby v. Day, 22 Law Jor. 
Rep. (NS.) Q. B. 418 ; S. C. 2 E. and B. 621. 
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shee is aware^ there is nothi ng which will exempt it from the 
operation of the attachme nt; th e garnishee should also take 
^■"care of any prior attachments on the same property in his 
hands, because each attachment becomes a lien on the pro- 
perty according to the priority of service, and this priority 
is not lost in any attachment except the plaintiff therein has 
committed laches in proceeding to trial. Where there are 
several attachments against the same defendant, the garni* 
snee must apply each attachment according to its pnority to 
the propertyTnnis possession, having regard to the amount 
of the debt sworn to by tKe plaintiff, beyond which amount 
'"^e plaintiff cannot recover in the attachment. If the pre- 
"^epts of Scire fa^d8~3SSev in their description of the goods 
in the garnishee's possession as to their species or quantity, 
the garnishee must still apply each attachment according to 
its priority to the goods so respectively described in each 
Sdre faciae ; the garnishee will thereby see to what extent 
he may suffer judgment to be signed against him by default 
in any individual attachment, as if an attachment is made for 
money only, a second in priority of date for wool, and a third 
for money; the garnishee having money and wool in his pos- 
session, he may suffer judgment by default in the second at- 
tachment for the wool notwithstanding the first ; but he must 
not do so in the third unless he has sufficient money to cover 
the first as well as the third. 

The garnishee should however be careful to see what pro- 
perty the Scire facias charges him with having in his posses- 
sion, because judgment may be signed by the plaintiff for 
whatever amount of property is stated in the Scire facias, and 
not merely the amount of property the garnishee may possess. 
If therefore the garnishee is summoned by the Scire facias for 
a greater amount of property than he has in his hands, or for 
money and goods when he has only one or the other, then 
he must appear unless the Scire facias be amended, or the 
plaintiff undertake to sign judgment for the correct amount, 

h2 
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or the plaintiff issue a fresh Scire faciasK If the garnishee 
have a lien upon the property in his hands, and the amount is 
admitted by the plaintiff, judgment may be signed for the pro- 
perty subject to the lien, without the garnishee appearing. 

Should the garnishee have any doubt whether the property 

is lEErwSplSlW'bf the defendant, or whether it is applicable 

> W th u utta raTimerit^'then it is advisable for liim to appear and 

"' defend S whereby he has the opinion of the court as to the 

law, arid' that of the jury as to the facts in the case, which is 

'" the best security he can have against any proceeding of the 

,_ 4efendant^' These are the only points to be considered by a 

garnishee ; he need not consider the transactions between the 

plaintiff and defendant, either whether the plaintiff^s debt 

arose within the jurisdiction of the Lord Mayor's Court, or 

whether there exists any debt whatever due to the plaintiff d. 

The garnishee is supposed to be, and in all probability is, in 

entire ignorance of the transactions between the plaintiff and 

defendant. 

If the garnishee is desirous of appearing to an attachment, 

he must enter his appearance in the o£Gice of the court by 

Pracipe^y and notice thereof must be given to the plaintiff's 

attorney before two o'clock on the return day of the Scire 

facias. 

^ It appears that formerly a garnishee sometimes appeared and ad- 
mitted the possession of property, describing it, and judgment was there- 
upon given by the court for that amount «; and in the present day, if the 
garnishee do not wish to defend the attachment, except to protect himself 
upon the ground of being charged with having in his possession more 
property than he really has belonging to the defendant, there does oot 
appear any objection to the adoption of this course of proceeding ; but 
it appears to be needless when the Scire facias charges him with having an 
amount of property not exceeding that which he really possesses, or where 
the Scire facias can be altered for the purpose of rectifying the amount, 
or where the plaintifif undertakes to make up his record and sign judg- 
ment for the smaller amoimt, as no collusion can be charged agidnst the 
garnishee on that account. c See ante, p. 13, 41, 56. 

d Westob^ v. Day, note », p. 98. « Form No. 26. 
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If the garnishee has appeared^ but is not desirous further 
to defend the attachment^ he may allow judgment to be signed 
against him for want of a plea. 

The plea now used by a garnishee is the general issue^ a 
general denial of the possession of any property belonging to 
the defendant^ or, of owing to him, any money ^. Under this 
plea, as a rule, the garnishee may give in evidence whatever 
he might have pleaded or given in evidence in answer to an 
action to recover the property brought against him by the 
defendant at the time of making the attachment; and al- 
though the issue under the custom is whether the garnishee 
had at the time of the attachment, or at any time from that 
time to the time of the plea, any property of Ithe defendant 
in his possession applicable to the attachment, yet, inasmuch 
as the proceedings are equitable proceedings, the court will 
allow the garnishee to prove under the plea any matter arising 
subsequently to the attachment, which by reference to a time 
anterior to the attachment will divest the property out of the 
defendant, or raise a compulsory duty on the part of the gar- 
nishee to apply the property to other use than that of the de- 
fendant notwithstanding the attachment ; as any contingency 
happening subsequent to the attachment, whereby the gar- 
nishee may have become liable to pay a sum of money to a 
third person on account of the defendant, in pursuance of a 
promise of the garnishee made before the attachment at the 
request of the defendant, or the bankruptcy or insolvency of 
the defendant subsequently to the attachment, or the destruc- 

t See McDamel v. Hughes, 3 East, 373 ; Westoby v. Day, 22 Law Jor. 
Rep. Q. B. 426 ; S. C. 2 E. and B. 605 ; Webb v. HurreU, 16 Law Jor. Rep. 
C.P.192; S.C.4D.andL.,P.C. 824; S.C. 4 Com. B. 287; Ashley, 8; 
Bohun, 261. It is said in Masters y. Lewis, as reported in 1 Lord Raym. 
56, that a garnishee may plead whatever a defendant might have pleaded ; 
but this dictum appears without any object or reference to the question 
m issue; and although the same case is reported by four other reporters, 
no mention is made of this proposition by them. See S. C. 3 Salk. 49 ; 
Skm. 616 ; 6 Mod. 76, 92 ; Comb. 347. Form No. 26. 
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tion by fire of the goods of the defendant in the possession of 
the garnishee, the garnishee holding the goods at the risk of 
the defendant. 

The garnishee cannot plead several matters under the 
statute of 4 Anne, c. 16, as that statute does not apply to 
attachments ; but he may plead specially anything which he 
might have pleaded in answer to an action brought against 
him by the defendant in the courts at Westminster at the time 
of the attachment, or anything in reference to his possession 
of the property which may create a defence to the attach* 
ment ; as an assignment of the debt due to the defendant from 
him with notice to him of such assignment before the attach- 
ment, or the bankruptcy or insolvency of the defendant either 
before or after the attachment, or he may plead in delay of the 
judgment and execution, where the attachment is of the price 
of goods sold, that the credit for the goods *has not expired S ; 
but the garnishee cannot put in issue the plaintifiPs debt, be- 
cause under the custom, in the absence of the defendant, the 
plaintiff is not bound to give any evidence respecting his debt, 
therefore the garnishee cannot put it in issue by his plea, nei- 
ther can he raise the question whether it arose within the local 
jurisdiction of the Mayor's Courtis. Indeed it would be a very 
dangerous thing in the absence of a defendant to allow a gar- 
nishee, who must necessarily be but imperfectly, if at all, 
acquainted with the transactions between the plaintiff and 
defendant, to raise any issue upon the plaintiff's debt, as* it 
might materially prejudice the defendant even without collu- 
sion, but with collusion it will readily be seen how a plaintiff 
might obtain a judgment against a defendant, while in truth 
no debt existed. 

If any event occur after plea which may give to the gar- 
nishee a good defence to the attachment, there does not appear 

g See also post. Form No. 2?. 

h Ashley, 8 ; Leaf Londinensis (1680), 20 ; Bohun, 266 ; ffestoby v. 
Day^ note «, p. 98 ; McDaniel v. Hughet, 3 East, 373. 
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any reason why the garnishee should not plead it puis darrein 
continuance^ as the destruction of the goods of the defendant 
as before mentioned^ or the bankruptcy or insolvency of the 
defendant^ or the defence may be raised by suggestion on the 
record. 

All debts of the garnishee to the defendant^ and all money 
and property in the garnishee's hands at the time of the attach- 
ment made^ and all debts incurred and accruing due^ and all 
monies and property coming into his hands at any time be- 
tween the attachment and the plea^ are by the custom liable to 
the attachment; but no debts incurred^ or money or property 
coming to the garnishee's hands subsequently thereto^ are in 
any way affected by it «. 

See further^ as to the plea of a garnishee^ Form No. 27. 

i See Roll. Ab. tit. Oust. Loud. G. ; Com. Dig. Att. C. ; Ashley^ 6; 
Leaf Landinenm, 34^ 36 ; Bobun^ 255^ 261 ; ante, p. 67 ; and see au- 
thorities^ note d, p. 25. Tbere can be little doubt that at the time pleadings 
were oral, the garnishee, after tbe warning not to part with any property 
of the defendant, received a similar summons to tbe Scire /ados according 
to the present practice, to appear and show cause why the plaintifif should 
not have execution of the property, at the return of which summons both 
he and the plaintifif personally appeared in court, and the matter was 
thereupon inquired into and judgment given, up to which time the garni- 
shee must have been held responsible for all property of the defendant's 
in his custody; but since pleadings have been reduced to writing, and 
suitors represented by attorneys, the appearance of the plaintifif and gar- 
nishee has become a mere minute upon the record ; while the plaintifif's 
'declaration or statement of his ease in writing, and the plea of the gar- 
nishee, are equivalent to the issue heard in court on the return of the 
summons of the garnishee, as before spoken of, and upon which judgment 
was then given ; and therefore the garnishee is liable in the attachment 
for all property in his possession up to the time of his plea. This would 
appear to be the solution of the peculiar circumstance of a garnishee being 
so answerable, and as the judgment was given at the same court as the 
appearance, why it is said the garnishee is liable to account in the attach- 
ment for all the property coming to his hands up to the time of process 
against him. 
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CHAPTER VI. 

OF THE APPEARANCE OF THE DEFENDANT^ 

I. In Dissolution of the Attachment. 

1. By BaU. 

2. By Render. 

3. By Payment of Money into Court • 

II. Upon Writ of Scire facias ad disprobandum debitum. 



I. IN DISSOLUTION OF THE ATTACHMENT. 

An attachment^ as we have seen, is a process merely to 
compel the appearance of the defendant in an action brought 
against him ; therefore, upon his appearance becoming per- 
fected according to the custom, the attachment and all the 
proceedings thereupon become void, and the action becomes 
an action against the defendant, with security & by bail or other- 
wise for his appearance. 

Upon the appearance being perfected a certificate is granted 
by the Registrar to that effect, and the garnishee becomes in 
the same position towards the defendant that he was prior to 
the attachment being made, and he is bound to deliver up the 
property to the defendant or to hold it to his order ; but, as 
all the proceedings in the attachment have become void and 
the garnishee is no longer in court, no summary remedy exists 
to compel him to deliver them b. A defendant may appear in 
the action in dissolution of the attachment at any time before 

• Andrew* v. Clerhe, Garthew^ 26 ; Blanchard v. De la Crtmie^ 16 Law 
Jor. Rep. (NS.) Q. B. 181 j S.C. 9 Q. B. Rep. 869 j Ashley, 117j Bohun, 
^7; Com. Dig. Attachment, A. 

b See Leveridge v. fFilUhire, 12 Modem, 213, 
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the plaintiff has acknowledged satisfaction c; the appearance 
may be by any of the mediods hereafter spoken of; but after 
the acknowledgment of satisfaction a defendant cannot dis- 
solve the attachments^ because the satisfaction is a receipt by 
the plaintiff of the property recovered under the attachment^ 
and a discharge of the defendant upon the record of his debt 
due to the plaintiff, so far as the amount recovered will extend ; 
but until this is perfected the defendant remains undischarged, 
and still liable to the plaintiff, the payment of the defendant's 
debt by the third party not being complete, and therefore 
the defendant is permitted to appear in dissolution ; and even 
if execution should have issued against the garnishee, and he 
be in custody thereunder, yet, immediately the appearance of 
the defendant is complete, the garnishee must be discharged®; 
and if the money under the execution has been received by 
the Serjeant and paid into court, yet, if the defendant perfect 
his appearance before the plaintiff has signed the satisfaction, 
the attachment is dissolved, and the defendant is entitled to 
the money. 

When there are several actions and attachments against 
the same defendant he may appear in any one or more of the 
actions, and dissolve the attachments made thereon without 
appearing in any other action ; but if there be only one action, 
with several attachments made thereon, he cannot appear in 
dissolution of some of the attachments and leave others in 
existence, because the appearance being an appearance in 
the action, it dissolves all the attachments made upon it. If 
a plaintiff bring two actions for the same demand, and make 
attachments upon each action, the defendant may appear in 
one action without appearing in the other; in the latter case, 
an appearance in one action will be sufficient to allow the de- 



^ Bohiin, 257, 260 ; Com. Dig. Attach. E. ; Lea Londinensis, 33 ; 
Ashley, 9. * Bohun, 269 ; Ashley, 9. 

« Bohun^ 257; Repertory Josselyn, 148 ; Jor. Frowick, 69 ^> ; Z^«r 
LondinensU, 33 ; Lewis y» fFailis, Sir T. Jones, 222. 
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fendant to apply to the court to compel the plaintiff to elect in 
which action he will proceed ; but as a rule^ the Mayor's Court 
will not entertain a motion or other proceeding oiK behalf of 
a defendant to take advantage of any error or irregularity in 
the action or attachment before he has given bail or security 
to bring himself into court. 

There are three methods in which a defendant may ap- 
pear in dissolution of an attachment: 1. By Bail; 2. By 
Render; 3, By payment of Money into Court. 

1. By Bail. 

Bail in dissolution of an attachment must of course be 
special bail^ that is^ bail to render^ the defendant^ if the 
plaintiff recover judgment in the action. 

Two persons only are^ as a rule^ allowed as bail for a de- 
fendant^ but the court will upon application permit a greater 
number where circumstances may require it. The persons 
proposed as bail must be housekeepers^ rated, and paying 
rates and taxes, but they need not be housekeepers within 
the city, neither need they be freemen of London. 

When a defendant is desirous of putting in bail, he must 
give the plaintiff's attorney a notice in writing s of his inten- 
tion to do so ; the notice must contain the names of the 
persons proposed as bail, the description of their profession, 
occupation, or calling, together with the number of the 

f Lew Londinensig, 33; Bobun, 267, 259, 260; Ashley, 9 ; Andretes 
V. Clerhe, Carthew, 26 ; 12 Modern, 213 ; Day v. Paupiere, 18 L. J, 
Rep. Q. B. 271 ; S. C. 14 Jurist, 40 ; S. C. 7 D. and L. 12 ; Lewis v. 
fFallis, T. Jones, 222. See note a, p. 104. 

The bail must be special bail, although the defendant be an executor 
or administrator ; Bastow v. Gant, 21 L. J. Rep. (NS.) Q. B. 377 ; S. C. 
13 Q. B. Rep. 807, note. 

Semble a company must also giyt bail ; for although the company can- 
not be rendered, so also a peer cannot be rendered, yet he must give bail, 
for it is in two parts, to render or pay the money ; Lord Mouutjoy's case, 
2 Leonard, 173, case 209. « Form, No. 28. 
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house^ and the name of the street or place where each of the 
persons so proposed resides, and it must state^ in addition^ 
that the persons named will attend at the office of the court 
on a day and at a time mentioned therein^ between the 
hours of twelve and two o^clock, to enter into the required 
recognizances^ and there to justify for the purpose of be- 
coming bail and dissolving the attachment. 

Any omission or irregularity in this notice^ in not con* 
taining the particulars required, or such a misdescription of 
the persons proposed as bail as might mislead the plaintiff, 
will form a good objection to the justification. 

This notice must be served in time to give the plaintiff 
two clear days, exclusive of Sundays, before the day men* 
tioned for the attendance of the proposed bail, for the pur- 
pose of inquiring into their sufficiency; a greater interval 
than two days may be made^ unless the plaintiff be thereby 
delayed in obtaining the condemnation money, in which case, 
if a greater interval than the beforementioned two days is 
made, the notice will be void. Further time beyond the two 
days mentioned may be obtained, upon application to the 
court by the plaintiff, to inquire into the responsibility of the 
bail^ should circumstances require it. 

At the time mentioned in the notice the proposed bail 
should attend at the office of the court; in the event of their 
failing to do so within half an hour from that time the plain- 
tiff may enter an objection with the Registrar, and no justifi- 
cation will be permitted without a fresh notice. 

If the plaintiff do not attend in like manner, the persons 
proposed as bail will be permitted to justify ; and upon an 
affidavit of the service of the notice upon the plaintiff's at- 
torney, a certificate of the dissolution of the attachment will 
be granted by the Registrar. This notice should, as a rule, 
be served personally upon the plaintiff's attorney or his clerk, 
and, in the event of its not being so served, some valid reason 
must be assigned in the affidavit for the departure. 
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If the persons proposed as bail attend, the plaintiff may 
oppose them by vivd voce examination, and may also use affi- 
davits relative to their circumstances, or to inquiries made 
respecting them. In opposing bail they may be asked any 
questions respecting their qualification as housekeepers, 4r^., 
and the nature and amount of their property to the extent 
of the sum for which they are required to be answerable, bat 
no further; and questions are not allowed to be asked which 
will necessarily expose the circumstances of the bail or other 
persons. 

The bail must each be worth double the amount of the 
plaintiff's debt as sworn to in the affidavit, unless that 
amount exceed lOOQ/., in which case it is sufficient if they 
are each worth 1000/. beyond the amount sworn to, but this 
must be over and above any other amount for which they 
may be liable as bail in any other action, and a sum sufficient 
for the payment of all their just debts. 

The bail should be in a position which will reasonably 
justify any person in the supposition that at the time the 
plaintiff may obtain judgment they will be continuing in their 
profession or occupation, and at some place readily to be as- 
certained by the plaintiff. 

The recognizance is joint and several, that if the defendant 
be condemned in the action at the suit of the plaintiff, they 
will have the body of the defendant forthcoming at the end of 
the suit, or pay what shall be recovered against him K 

If the plaintiff's debt, as sworn to, exceed 1000/., then the 
recognizance is in 1000/. over and above the amount sworn 
to, beyond which amount the bail are not liable, whatever 
may be the amount of the judgment recovered against the 
defendant. 

It is unnecessary to state who are competent to become 
bail, the rules attending special bail in general are applicable; 

h Ashley, 7 j Com. Dig. Att. E. ; Lewis v, fFallis, 2 Jones, 222. 
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it may however be mentioned^ that attomies and attornies' 
clerks, and officers of the Mayor's Courts are incompetent. 

Notice of bail in dissolution forms no stay of proceedings 
in the attachment with the exception of the payment of the 
condemnation money to the plaintiff. If the money be in 
courts and the persons proposed as bail do not justify^ the 
plaintiff may acknowledge satisfaction, and receive the money 
out of court. If, however, before the plaintiff acknowledge 
satisfaction, a second notice of bail is served, this second 
notice will form a stay of proceedings in the same manner 
as the first ; but if the proposed bail on the second notice be 
rejected, or do not justify for any cause, the plaintiff may sign 
satisfaction and receive the amount, and no further notice 
of bail will form any bar to his receiving it; if, however, 
the plaintiff delay signing satisfaction until after bail have 
justified, under a third or other notice, the attachment is dis- 
solved, and the defendant will become entitled to receive the 
amount on an application to the court. 

If notice of bail has been twice given, and the bail have 
not justified in either instance for any cause, the court will 
not in general allow any bail upon a third or other notice 
to justify, except upon payment of costs to the plaintiff oc- 
casioned by such third or other notice. After bail has been 
perfected the defendant becomes in court, and may on the 
third day demand the copy declaration, or bill original, and 
proceed in the ordinary course ; but the plaintiff may at any 
time before this demand is given withdraw his action^ and, if 
he enter a Cassetur billa^ no costs are allowed to the defendant. 
If the plaintiff withdraw his action, or if it become settled 
in any manner, upon application to the court, an Exoneretur 
will be entered to the recognizance : this may also be ob- 
tained upon the removal of the action, provided bail has been 
perfected above. 

If bail has been put in, and upon the trial of the action, or 
in any other method^ the plaintiff obtain judgment against 
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the defendant, the plaintiff may issue a writ of execution in 
the ordinary form of writs of execution ^, upon which the 
defendant may be arrested if the amount exceed 20/., or the 
plaintiff may direct the seijeant-at-mace immediately to re- 
turn it non est inventus^ which return the Serjeant will make, 
as of course. 

The bail, at any time before the return is so made by the 
serjeaut-at-mace, may render the defendant to prison, or if 
the defendant be in custody under any process from the 
Mayor's Court, the bail may give notice thereof to the ser- 
jeant-at-mace, and enter a detainer in the action, in discharge 
of their recognizance. 

If the defendant does not render before the return of non 
est inventus is made by the seijeant, the bail are fixed^, that 
is, they become liable under their recognizance, for no render 
at any time after the return will exonerate them, and the 
plaintiff may proceed against them by writ of Scire facias^ in 
the Mayor's Court, or by an action upon the recognizance, 
either in the Mayor's Court"* or elsewhere. 

The garnishee may put in bail for the defendant in disso- 
lution of the attachment 1^, but unless the garnishee has the 
authority of the defendant for so doing, and is fully cognizant 
of the transactions between the plaintiff and defendant, be 

I Form No. 29. 

^ It appears formerly to have been the practice to Issue an execution, 
directing the serjeant-at-mace to take the principal, and in default thereof 
to take the bail. In Masters v, Letms, 5 Modern, 95, Lord Holt said " there 
** are several customs in London against law, arresting the bail without 
a Scire facias or Capias against the principal;" but in a much earlier case, 
Devered v. Ratcliffe, Cro. Eliz. 185, it is said that it is not a good cus- 
tom to issue execution against Ihe bail without a Scire facias ; the prac- 
tice, however, for many years past, has been as stated in the text. 

1 Form No. 30. 

™ By § 13 of the Mayor's Court Procedure Act 1857, where the cause 
of action arises within the jurisdiction of the Mayor's Court, a plaint 
issuing out of that court may be served in any part of England or Wales. 

n Bohun, 260, 467 ; Lewis v. fFallis, 2 Jones, 222. 
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may seriously prejudice the defendant, besides involving him- 
self in great loss; for if no debt be due from the defendant 
to the pkdntiff, and the garnishee be unprepared with the ne- 
cessary proofs the defendant may by this act of the garnishee 
have a verdict and judgment against him to an amount even 
beyond the liability of the baiL 

If the bail have been obtained by the garnishee without 
the authority of the defendant, and they have to pay the 
plaintiff under their recognizance, the garnishee may be liable 
to them, and even if the garnishee have in his hands money 
of the defendant to the amount for which the bail are liable, 
he will not be justified in paying them that amount on account 
of the defendant. The defendant might also, after bail has 
been put in, admit the debt, and suffer judgment in the ac- 
tion, whereby the bail would become liable. 

2. By Render. 

The defendant is at liberty to render his body to prison in 
dissolution of the attachment at any time before satis&ction 
acknowledged. No notice of his intention to render is neces- 
sary to be given to the plaintiff, nor. can he in any manner 
hinder it. The render is a voluntary proceeding on the part of 
the defendant ; he applies to the seijeant-at-mace, who enters 
a note of the cause at the prison, and the appearance is entered 
in the court as an appearance and render in dissolution. 

The defendant may appear by render, where there are se- 
veral actions and attachments, in one or more of them in the 
same manner as beforementioned <>. 

The render of the- defendant to prison in dissolution of an 
attachment is a voluntary render, and although after he has 
rendered he is detained under a mesne process, yet he is 
not within the 1 and 2 Vict. c. 1 10; for although that statute 
abolishes arrest on mesne process, yet it only relates to the 

o See ante, p. 106. 
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arrest of the defendant by the act of the plaintiff in issuing out 
a writ for that express purpose. The statute has no effect 
whatever as to the voluntary act of the defendant, eiUier as to 
putting in bail or rendering himself, in order that he may get 
rid of the customary attachment against his property P. 

Upon the third day after the render, the defendant may 
demand of the plaintiff the copy bill, and plead thereto, and 
proceed to trial as in ordinary issues. 

If the plaintiff recover judgment against the defendant in 
the action, he is bound to issue'his execution, and charge the 
defendant thereon, or the defendant may apply to the .court 
to compel the plaintiff to do so. 

3. By Payment qf Money into Court. 

The plaintiff is entitled to security that the defendant should 
be forthcoming at the end of the suit ; at times the obtaining 
two housekeepers for double the amount sworn to is found 
difficult ; the court therefore will allow the defendant to ap- 
pear by common bail in dissolution of the attachment upon 
payment of money into court, but the garnishee cannot do 
this without the defendant's authority, except upon the same 
risk as putting in bail for the defendant <l. 

When the sum in the garnishee's hands is larger than the 
debt sworn to by the plaintiff, the defendant must pay the 
amount sworn to by the plaintiff into court ; but where it is 
less than the amount sworn to, then upon proof of the amount 
in the garnishee's hands by affidavit', the court will allow 
common bail in dissolution upon such amount being brought 
into court. 

If the defendant resides out of England the court usually 
orders a sum of money beyond the amount mentioned, to be 
paid into court to cover the plaintiff's costs, having regard to 

P Day V. Paupiere, 18 Law Jor. Rep. Q. B. 270 ; S. C. 14 Jurist, 40 ; 
S.C. 7D. andL. 12. 
q Ante, p. 110, 111. r Form No. 31, 
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the amount sought to be recovered ; but if the defendant re- 
sides in England, as the plaintiff may remove his judgment, 
the court will hot compel the defendant to pay into court any 
amount on this account. 

Under circumstances the court will vary the terms of the 
order, but the permission to appear in this method being in 
the discretion of the court, it will in all cases compel the 
defendant to admit the jurisdiction of the court. 

The amount paid into court stands to the credit of the 
cause, and to such order as the court may make therein. If 
the defendant admits part of the claim of the plaintiff, he may 
obtain an order that part of the money so paid in be takeii 
as paid in with his plea, in which case the plaintiff will be 
entitled to receive it out of court. 



II. UPON WRIT OP SCIRE FACIAS AD DISPROBANDUM 

DEBITUM. 

Although the defendant cannot dissolve the attachment 
after the plaintiff has signed satisfaction, yet he may still 
appear in the action and dispute the plaintiff^s claim ; and if 
he perfect his appearance within a year and a day after the ex- 
ecution', and afterwardsj^ though after the expiration of that 
period, obtain a judgment of restitution, the pledgeis to restore 
are liable to him for the amount of the judgment, exclusive 
of costs. To enable a defendant to appear in the action, he 
must issue a writ of Scire facias ad disprobandum debt- 

* The year and day disrationare debitum runs from the execution and 
not the judgment ; see Leuknor v. Huntley ^ Cro. Eliz. 713 ; Com. Dig. 
Att. F. The execution bears no other date than ths teste, which is upon 
the day final judgment is signed ; no date appears upon the record subse- 
quent to that of the final judgment^ the finding of the pledges^ the exe- 
cution and satisfaction all appearing under that date. The recognizance of 
the pledges is often taken and execution issued at a much later period. 
Ashley, 81, says the writ may be brought within a year and a day after 
satis^ion. 
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turn ^, and obtain allowance thereof by the Registrar. A sum* 
moD8 u must then be issued, made returnable the third day at 
least after issuing; this summons is served by the seijeant-at- 
mace. Notice of bail in precisely the same form, and subject 
to the same rules as the notice of bidl in dissolution, must be 
served upon the plaintiff, but the day named for the bail to 
attend and justify must be the same as the return day of the 
summons on the writ of Scire facias. If the bail justify on 
the day named, the appearance of the defendant by bail is 
entered upon the writ', and the plaintiff must then also enter 
his appearance J thereon, or the defendant will be entitled 
to judgment for want of appearance. 

Bail on a writ of Scire facias ad disprobandum debitum 
enter into the same recognizances and are liable to the plain* 
tiff under their recognizances in precisely the same manner 
as bail in dissolution of an attachment, but the plaintiff in 
proceeding against them must of course give credit for any 
sum that he has received under the attachment against the 
amount which he may obtain judgment for in the action. 

Strictly, under the custom, the defendant is bound to put 
in bail in double the amount of the plaintiff's debt, irrespec- 
tive of the sum the plaintiff may have recovered under the 
attachment ; but, where the plaintiff has received under the 
attachment the whole amount of his debt, the court will 
generally, on application, allow the defendant to appear by 
common bail instead of special bail, and where he has received 
only part of his debt the court mil permit bail to be given in 
a reduced amount, having regard to the amount claimed to 
be due to the plaintiff by his affidavit, after giving credit for 
the sum received under the attachment, the application being 
however to the equity of the court, the defendant must in all 
such cases admit the jurisdiction of the court. 



« Form No. 32. « Form No. 33. 

« Form No. 34. y Form No. 35. 
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If the defendant reside abroad^ some additional amount of 
bail is sometimes ordered to be taken in the above cases as 
a security for costs^ but in no case exceeding in the whole 
double the amount of the plainti£Ps debt as sworn to. 

If the defendant is unable to ascertain the residence of the 
plaintiff^ the court will upon application direct that service 
of the summons and notice of bail upon the plaintiff's attorney 
be deemed good service upon the plaintiff. 

If upon such service the plaintiff does not appear^ the de* 
fendant upon perfecting his bail is entitled to sign judgment <• 

If the plaintiff appear^ the defendant may declare in Scire 
facias and proceed thereon^ but if the only issue really to be 
tried is the plaintiff's debt^ the plaintiff with his appearance 
prays Stet billa^, which is entered upon the record, admit- 
ting thereby the defendant's right to compel the plaintiff to 
prove his demand in the action ; after the plaintiff has prayed 
Stet biUa, the defendant may demand the copy bill, and pro- 
ceed thereon as in ordinary issues in the court. 

The issue upon the trial is the liability of the defendant to 
the plaintiff; no notice whatever is taken of any of the pro- 
ceedings in the attachment. If the plaintiff recover against 
the defendant, the verdict is taken for the full amount irre- 
spective of the sum received under the attachment ; but judg- 
ment is had only for that amount, after deducting the sum 
received in the attachment, together with costs ^, For this 
amount the bail are liable to the extent of their recognizance, 
unless they render the defendant in the same manner as a 
render by bail in dissolution. 

If the plaintiff recover less than the amount received under 
the attachment, still the plaintiff enters his verdict as before ; 
and if the debt and costs are less than the amount received 
under the attachment, then judgment of restitution ^ is ^ven 

* Form No. 36. » Form No. 37. 

»» Form No. 38. « Form No, 39. 
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for the balance, and for this sum the pledges to restore are 
liable to the defendant. 

If the plaintiff fail in the action the verdict is entered for 
the defendant, with judgment of restitution^^ for the whole 
amount received under the attachment, but the pledges to 
restore are liable only for this amount, exclusive of any costs, 
the recognizance being to restore the amount received by the 
plaintiff. A writ of execution must be issued against the plam- 
tiff and returned nihil in the same manner as against a defen- 
dant®, and the pledges sued upon their recognizances ^. 

^ Form No. 40. c See ante, p. 110. 

' See ante^ p. 94« for remedy *vlien pledges insufficient^ 
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CHAPTER VII. 

NEW TRIAL, ERROR, APPEAL. 

The court will grant a new trial upon the ordinary grounds 
of default or misconduct of any of the parties, jury, counsel, 
attorneys, ^c, or of surprise or fraud, but generally an appli- 
cation for a new trial on account of the mistake of the judge 
must be made under the provisions of the Mayor's Court Pro- 
cedure Act», 

Should either party be desirous of obtaining a new trial, 
unless leave is reserved to move, he must, before the oppo- 
site party has obtained judgment, apply to the judge if sit- 
ting, or if the judge is not sitting then he must apply in the 
manner in which ordinary applications are made to the court, 
for stay of judgment and leave to move ; it must be supported 
by an affidavit of the bona fides of the application, and affida- 
vits should also be filed, setting out the grounds relied upon 
to support the motion for such new trial. 

Prior to the passing of the Mayor's Court of London Pro- 
cedure Act 1857, there was no appeal from the decision of 
the Judge of the Mayor's Court, the only method of reviewing 
the proceedings was by writ of error out of Chancery to the 
Court of St. Martin's le Grand, which was a court of dele- 
gates, and from thence to the House of Lords ; but by the 
4th section of that Act, it is enacted that no petition shall 
be presented to or received by the Lord High Chancellor for 
any writ of error to review any proceeding in the Mayor's 
Court, nor shall any writ of error be issued thereout to re- 
view any such proceeding, nor shall any writ or other pro- 

a Seepw/, p. 118, 119. 
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ceeding be issued to the Court of St. Martin's le Grand for 
any purpose as a court of error^ to review any proceeding of 
the Mayor's Courts but in all cases of error arising on pro- 
ceedings in the Mayor's Courts the Exchequer Chamber shall 
be the court of error for the purposes of the Act, and all 
matters in error shall be proceeded with according to the 
rules to be framed for that purpose. 

An appeal is given from the judgments of the court by the 
8th and 10th sections of the same Act, which would iqppeai 
to include attachments in some instances. 

By the 8th section, ^^ If either party appearing on the tiial 
'' of any cause in which the sum sought to be recovered sha)l 
'^ exceed Twenty pounds shall be dissatisfied with the deter- 
*' mination or direction of the court in point of law, or upon 
'^ the admission or rejection of any evidence, such party may 
^' appeal from the same to any one of the superior courts (two 
'^ or more of ihe puisne judges or barons thereof shall sit out 
*^ of term as a court of appeal for that purpose), provided that 
^* such party shall, within two days after such determination 
^^ or direction, give notice of appeal to the other party or hiB 
'^ attorney, and also give security within such time or times as 
*' the court shall direct, to be approved of by the Registrar of 
'^ the court (if the judge shall so direct), for the costs of the 
^ appeal, whatever be the event of the appeal, and for the 
*^ amount of the judgment if he be the defendant, and the 
^' appeal be dismissed ; provided nevertheless, that such se- 
'^ curity, so far as regards the amount of the judgment, shall 
" not be required in any case where the judge of the court 
^^ shall have ordered the party appealing to pay the amount of 
such judgment into the hands of the Registrar, and the 
same shall have been paid accordingly ; and the said court 
of appeal may either order a new trial on such terms as it 
^^ shall think fit, or may order judgment to be entered for 
'^ either party, as the case may be, and may make such order 
^^ with respect to the costs of the said appeal as such court 
" may think proper, and such orders shall be final.'' 
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By the 9th section^ ^' Such appeal shall be in the form of 
^^ a case agreed on by both parties or their attorneys ; and if 
^^ they cannot agree, the judge of the court, upon being ap- 
^^ plied to by them or their attorneys, shall settle the case 
^^ and sign it, and such case shall be transmitted by the Regis- 
'^ trar to the Rule department of the Master's Office, of the 
^^ court in which the appeal is to be brought.^' 

By section 10, ^^ If upon the trial of any issue the judge 
'^ shall grant leave to the plaintiff or defendant to move in 
'^ any of the superior courts to set aside a verdict or a non- 
^^ suit, and to enter a verdict for the plaintiff or defendant, or 
^' to enter a nonsuit, as the case may be, or for a nevr trial, 
^^ the party to whom such leave may have been given may 
^^ apply by motion to such superior court, within such period 
^^ of time after the trial as motions of the like kind shall from 
^^time to time be permitted to be made in such superior 
" court, for a rule to show cause why such verdict or nonsuit 
'^ should not be set aside and a verdict entered for the plain- 
^' tiff or defendant, or a nonsuit entered, or why a new trial 
^^ should not be had, as the case may be, in such action ; which 
^' court is hereby authorized and empowered to grant or re- 
^^ fuse such rule (which rule, when granted, shall operate as 
^^ a stay of proceedings until the determination thereof), and 
'^afterwards to proceed to hear and determine the merits 
'^ thereof, and to make such orders thereupon and as to costs 
''as the same court shall think proper; and in case such 
" court shall order a new trial to be had in any such action, 
"the party obtaining such order shall deliver the same, or 

any office copy thereof, to the Registrar of the said court, 

and thereupon all the proceedings on the former verdict or 
" nonsuit shall cease, and the action shall proceed to trial, 
" according to the practice of the court, in like manner as if 
" no trial had been had therein ; or in case the court before 
" whom such rule shall be heard shall order the same to be 
" discharged, the party obtaining any such order may, upon 
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^^ delivering the same or an office copy thereof to the Regis- 
^' trar, be at liberty to proceed in any such action as if no 
'^ such rule Nisi had been obtained ; and if a verdict be or- 
^^ dered to be entered for the plaintiff or defendant, or a non- 
^^ suit be ordered to be entered^ as the case may be^ judgment 
^^ shall be entered accordingly/' 
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CHAPTER VIII. 



JUDGMENT BY DEFAULT. 



I. For Plaintiff. 

1. For Money* 

2. For Goods. 

II. For Garnishee^ for want of Prosecution. 

A JUDGMENT by default against a garnishee is as good a 
discharge against a defendant as a judgment on verdict; if 
therefore the garnishee has no defence to the attachment^ he 
is not bound to appear or plead \ 

li the plaintiff has not before two o'clock on the return day 
of the Scire fadtis received a sealed notice of the appearance 
of the garnishee, or if the garnishee has not pleaded at the 
expiration of the demand of plea, the plaintiff may sign judg- 
ment by default for want of appearance ^; or for want of plea. 
If a judgment by default have been obtained through the iii-» 
advertence of the garnishee, the court will, upon application, 
set aside the judgment, and allow the garnishee to appear and 
defend the attachment. The application mlist be supported 
by an affidavit, but the court does not look very strictly at the 
merits, as the garnishee, in default of raising the defence to 
the attachment, might run the hazard of having to pay the 
money a second time. The application will however be on 
payment of costs ; and it should be made immediately, as the 
mere notice of application is no stay of proceedings, further 
than the payment of the money under the satis&ction. 



a See ante, p. 98. Appearance of Garnishee, cap. v. 
l> Bofaun, 260 ; see Com. Dig. Att. A. 
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1. FOR PLAINTIFF. 

1. Far Money. 

If the plaintiff proceed for 'money only^ he is entitled to 
final judgment. If the garnishee has not appeared^ the de- 
fault is entered after the words ^'solemnly called/^ as ''and 
'' doth not appear, but makes default. Therefore it is cbn- 
'' sidered/' SfCy or if the garnishee has appeared, and has not 
pleaded, the default is entered immediately after the appear- 
ance, as ''because the said garnishee hath not pleaded to, 
" or shown any cause why the said plaintiff should not have 
" execution of the said moneys numbered, ^., so attached as 
" aforesaid, Therefore it is considered/' ^c, the judgment 
and subsequent proceedings being precisely the same as in a 
verdict ^'^ If the plaintiff proceeds for money and goods he 
may sign final judgment for the money, but can only have 
judgment of appraisement for the goods ^. 

2. For Goods. 

If the plaintiff proceed for goods, the default of the garni- 
shee is entered on the record in the same place and language 
as in judgment for money, but the plaintiff must sign judg- 
ment of appraisement of the goods, as the value must be as- 
certained before they are delivered to the plaintiff; after the 
judgment of appraisement all the proceedings are the same 
as on a judgment of appraisement on verdict ^. 

II. FOR GARNISHEE, FOR WANT OF PROSECUTION* 

If the garnishee be desirous of getting rid of the attachment 
he should appear and rule the plaintiff to prosecute his at- 
tachment, but he cannot obtain this until after the plaintiff 

^^^^■"^-^^^^■^^^— ^-^^^^^-^^-- . _ 1 I II lUWMUJLl- ■_ 1 _1_IB- ] IJ -J _■ 111 I 

« See anfe, p. 90 et seq, d gee ante, p. 91. • Sec ante, p. 91. 
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has made default by omitting to deliver the copy record on 
the day on which he was entitled to do so ; thus, if an attach- 
ment be made on the first day of a months and the garnishee 
appear before the seventh^ the plaintiff could deliver his copy 
record on the seventh day (allowance being made for the Sun- 
day intervening, which does not count), in failure of which 
the garnishee may^ after two o^clock on that day^ rule the 
plaintiff to prosecute. The rule is obtained by application in 
the office of the court, by filing a Precipe containing the 
names of the parties and the date of the attachment^. The 
garnishee thereupon serves a copy of the rule upon the plain* 
tiff's attorney. If the plaintiff deliver his copy record, the 
garnishee can plead and proceed to trial ; if the plaintiff do 
not deliver his copy record within four days after the day of 
service of the rule, the garnishee, upon an affidavit of ser- 
vices, may prepare a record b, and thereupon sign judgment 
of nonpros* in the office, and obtain a certificate thereof. 

Although the service of the rule need not be personal service 
on the plaintiff's attorney, yet it ought to be left with some 
clerk or authorized person in his office, and if not so served, 
special reason must be assigned in the affidavit for the de- 
parture from the method pointed out. 

f Form No. 41. t Form No. 42. ^ Form No. 4a 
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CHAPTER IX. 



OF THE ELONGAVIT. 



Where an attachment is made of goods belonging to a de- 
fendant^ we have seen that the plaintiff must sign judgment of 
appraisement and have the goods valued before he can obtain 
them under his attachment ; 6ut it may happen that the gar* 
nishee has parted with the property, either because the goods 
were perishable, requiring immediate sale, or from care of the 
defendant's interest, as goods made for a particular season, oc 
goods in general, where the consignee finds a profitable mar^ 
ket, whereas by keeping them they might deteriorate in va- 
lue & or the market for them be lost ; or it may happen that 
the goods are out of the city, or that the garnishee may refuse 
to allow them to be appraised, in any of which cases, as ho ap-* 
praisement can be made of the goods, the seijeant-at-mace 
returns upon the precept of appraisement that the garnishee 
has eloigned or removed the goods out of the jurisdiction; 
this is called a return of Elongamt^, an entry of which i&made 
upon the record <^, and concludes with a judgment of the 
court that an inquiry be made of the value of the property 
so eloigned, S(C.^; this inquiry is set down for trial, and the 
assessment is made by a jury ^ after the manner of ordinary 
issues, the plaintiff in the attachment appearing as plaintiff 
in the Elongavit. 

The plaintiff on an Elongavit proves the value of the goods 
only, for it is unnecessary to prove that the goods are the pro- 

a See pp. 29, 30. 

b Bohun, 267 ; Ashley, 100 ; Com. Dig. Att. C. 

c See Form No. 44. d See ante, p. 10. 

e Com. Dig. Att. C. ; Ashley, 100 j Bohun, 257. 
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perty of the defendant^ as that is admitted by the judgment^ 
either in judgment by default or on verdict f. 

It is said that the jury must assess the value of the goods 
according to what they were worth at the time of the attach- 
ment made^ and not according to the price they would fetch 
on the day of the verdicts; but it is suggested this cannot be 
a safe rule^ and that the -inquiry made by the jury^ and the 
assessment of the value^ must depend in some measure on the 
transactions between the parties and their usual course of 
trading; otherwise it might create a manifest injustice either 
upon the garnishee or defendant. If the garnishee, at the 
time he sells the goods, obtains a greater price for theni than 
he could have obtained at the time of the attachment being 
made, inasmuch as the defendant would be entitled, under 
ordinary circumstances, to recover against the garnishee the 
larger sum, and as the plaintiff stands as against the garnishee 
in the position of the defendant, and is entitled to all benefit 
which the defendant could claim against him, there does not 
appear any cause why the plaintiff should not recover the 
larger sum under the Elongavit, nor does there appear any 
reason why the garnishee should reap the benefit of the diffe- 
rence of the price, as, if the defendant after the attachment 
sued him for the goods, he would plead the attachment in dis- 
charge, whereby the defendant would obtain credit only for 
the smaller sum. 

If the goods produced a smaller amount at the time of the 
sale than they would have produced at the time of the attach- 
ment, the sale being a bond fide sale, and the defendant's in- 
terests not sacrificed, it is difficult to understand why the gar- 
nishee should be a loser by such sale, and have to pay the 
difference in price between the day of the attachment and the 
day of sale, a sum which he had never received on account of 
the defendant, and which the defendant never could recover 

' Bohun, 267 ; Ashley, 101. « Locke, 69. 
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against him^ especially if the goods were perishable goods, 
which might have fallen in value between the day of the at- 
tachment and the first day upon which he could effect a sale, 
and where a further delay in the sale might entail a total loss 
in value. 

If the garnishee do not sell bond fide, then it would appear 
to be a question what would have been the value at the time 
the appraisement would have been made. If however the gar- 
nishee removes them, or refuses to allow them to be appraised, 
inasmuch as the property is not sold, the defendant should be 
entitled to claim the value of the property at the time that the 
appraisement would have been made, or the value at the time 
of the attachment if larger, it being the garnishee's fault for 
removing them ; indeed, a garnishee might purposely remove 
the goods, if the rule spoken of were to be held good, because 
he might know that the value was much greater at the time 
the appraisement would have been made than at the time of 
the attachment, and having only to pay the value at the time 
of the attachment he would benefit by the difference, as he 
could plead the attachment in any action brought against him 
by the defendant, and he would be liable to the defendant for 
the value only at which the property was appraised by EloH" 
ffovit 

The finding of the jury and judgment is entered on the 
record 1^, and the execution is against the garnishee for the 
value found by the jury^, and the record is made up as in 
ordinary cases as to pledges and satisfaction K 

Where the garnishee has sold the property on credit, he is 
liable on the EUmgavity notwithstanding the credit may not 
have expired. 

^ Form No. 46. 

I Com. Dig. Att. C. Form 20. . 

k The satisfaction recites that the plaintiff had execution of the said 
£ — ,'* being the value assessed by the jury of the goods and chattels so 
" attached as aforesaid.'' 
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It is not always necessary^ where the garnishee has sold 
the property after the attachment^ that the plaintiff be put 
to the expense of an Elongavit^ as if the plaintiff has pro- 
ceeded for money and goods^ and the garnishee has sold the 
goods before the plaintiff is entitled to judgment by default 
for want of appearance or want of plea^ the plaintiff may^ upon 
ascertaining the amount of the sale of the goods^ sign judg- 
ment for the amount under the allegation that the garnishee 
has money in his hands belonging to the defendant ; for as all 
money and property received by the garnishee and in his hands 
at and from the time of the attachment^ until the plea^ is ap« 
plicable to the attachment, the money the produce of the 
property becomes liable, and the plaintiff may take it under 
his judgment; or if the plaintiff has proceeded for goods only, 
the record may be amended by adding an allegation that the 
garnishee holds money, tgc.^ of the defendant, and the gar- 
nishee may thereupon be resummoned. If the plaintiff has 
proceeded against the garnishee for goods only, and the gar- 
nbhee, having goods only in his possession, sells the property 
after plea, inasmuch as the jury upon the trial of the attach- 
ment can only find that between the date of the attachment 
and plea pleaded the garnishee had goods of the defendant's 
in his possession, which goods cannot be appraised under the 
judgment in the attachment, an EUmgavit appears the only 
remedy, unless the plaintiff can obtain before or at the trial 
of the attachment an order to amend the record by inserting 
money instead of goods, and obtaining a plea of the garnishee 
to the amended record. 

No costs are allowed upon an EUmgavit^ though the garni- 
shee may have acted wrongly in having sold the goods, or in 
refusing to allow them to be appraised. 
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CHAPTER X. 



OF THE BILL OF PROOF. 



We have seen that as a rule no attachment can successfully 
be made of any property of which the defendant has not the 
sole and absolute right inhim^ and that the garnishee may 
raise the want of title in the defendant as a defence to the at- 
tachment ; this^ however^ is only applicable when the defence 
so raised would also form a defence to any action brought 
against the garnishee by the defendant to recover the same 
property; for although the defendant may not be entitled 
absolutely to the property in his own rights yet he may have 
as against the garnishee a title to the property^ which the gar- 
nisliee is estopped from disputing, and in such cases, as by the 
attachment, the plaintiff places himself against the garnishee 
in the position of the defendant, the garnishee cannot, under 
the attachment, raise any defence which he could not raise in 
any action which the defendant brought against him to re- 
cover the same property. 

If the master of a vessel enter into a charter-party with the 
garnishee without disclosing the name of the owner, and an 
attachment is made in the garnishee's hands of the freight due 
thereon as against the master, proof of the ownership of the 
vessel being in some other person than the master will form 
no defence to the attachment ; so if an agent of an undisclosed 
principal sells goods in his own name to the garnishee; so 
also in the case of joint ownership, as if a defendant, a joint 
owner of a vessel, enter into a charter-party with the garnishee^ 
wherein the defendant appears as sole owner, and an attach- 
ment is made in the garnishee's hands of the amount due 
thereon as against the defendant solely, proof of the joint 
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ownership only being in the defendant mil form no answer to 
the attachment. Although a garnishee is not permitted thus 
to raise Vijtbstertn as a defence to the attachment^ yet the cus- 
tom permits the owners to appear and claim the property; 
this is done by what is termed a Bill of Proofs. It is in the 
nature of a petition to the court, by the person claiming either 
the entire property or part of the property, or an interest 
therein, and praying to be admitted to prove such claim ia 
bar of the attachment, so far as the claim extends. 

Sometimes an attachment may be made in the hands of a 
garnishee to which he may have a good defence, but from 
various causes it may be inexpedient for him to force on the 
plaintiff to trial, or the garnishee may be in collusion with the 
plaintiff, and may refuse to compel the plaintiff to proceed m 
the attachment; in either of these cases the party claiming 
the property may be compelled to resort to a substantive pro- 
ceeding to establish his right, and a bill of proof will enable 
him thus to proceed. 

The bill of proof does not appear of late years to have been 
so much in use as formerly, probably on account of the lati- 
tude now given to the reception of matters of defence under 
the plea of nil habet, but, failing the defence in the attach- 
ment, the bill of proof appears to be the proper remedy, not 
only to establish an absolute right in the property attached, 
or a part thereof, but also an interest therein, as an equitable 
mortgage or lien, or the joint ownership with the defendant 
in the property, although property in which the defendant is 
only jointly interested is not now considered liable to an at- 
tachment for a separate debt of the defendant. It appears that 
formerly such joint property was attachable for a separate 
debt^^ the party jointly interested claiming his interest under 

• Form No. 46. 

b Where N. is indebted to A. and B. by obHgation in 20L, and A. is 
indebted to M. in 10/.^ and M. brings plaint of debt for 10/. in London 
against A., which is returned nihil, and the debt of 10/.^ parcel of the20/.> 

K 
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a bill of proof. Assignees under a bankruptcy or insolvency 
of the defendant may claim the property by the bill of proof. 

A bill of proof on being entered^ and a notice thereof served, 
becomes a stay of proceedings in the attachment, and is con- 
stantly used for the purposes of delay; it may be entered and 
the notice served at any time before the second day preceding 
the day of trial of the attachment without any. affidavit of 
merits, and the plaintiff cannot object to it, however much 
it may appear even on the face of it to have been filed for 
delay, as if the claimant is described as John Doe of London, 
or by any other as general description, and the court will not 
compel any better description, or compel the attorney filing 
it to say whether it be filed for delay or not ; and where the 
approver was described as residing in a particular house^ and 
the plaintiff swore no such person resided there, the court 
would not interfere. 

A bill of proof may however be entered and notice served 
at any time before the jury are sworn to try the attachment, 
provided it is accompanied by an affidavit of merits. If ten- 
dered within the two days before the sitting of the court for 
the trial of the attachment, the affidavit must satisfy the Regis- 
trar that the approver has merits, whereupon it becomes a 
stay of proceedings, but if he is not satisfied with the affidavit, 
and refuse to allow the bill to be entered, an application may 
be made to the court for permission to do so. 

The affidavit of merits must state positively that it is not 
entered for the purposes of delay, and whether made by the 
approver himself or any person on his behalf, it should state 
generally the title of the claimant. 

The bill is engrossed upon parchment and entered in the 
office of the court by a Precipe being filed containing the name 

is attached by the custom in the hands of the said N., and recovered and 
execution had ; this is a good bar at the common law against A. and B., 
for the bar to the one is a bar against both. Bro. Ab. tit. London^ 9 ; 
22 Hen. VI., 47. 
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« 

of the claimant) who is termed the approver^ together with the 
particulars of the attachments^ in which the property claimed 
by the approver is attached ; the bill of proof is thereupon 
sealed, and a notice must be served upon the plaintifF^s attor- 
ney, until which time it is no stay of proceedings in the at- 
tachment. 

One bill of proof is sufficient, although there may be several 
attachments on the same property, and by different parties, in 
which case it must set out all the attachments in which the 
proof is claimed, but it may mention some and omit others. 

After the approver has entered and served notice of his bill 
of proof, the plaintiff must appear thereto within two days, 
and give notice thereof to the approver, or in default thereof 
the approver may sign judgment for want of the appearance; 
immediately the plaintiff has appeared, he may enter a rule 
for probation ; this is a four-day rule. If the plaintiff do not 
enter this rule the garnishee may, by leave of the court, do 
the same, and place himself in the position of the plaintiff; 
and if the probation is not delivered to the plaintiff, the plain- 
tiff or garnishee may sign judgment for want of probation. 
Before however the plaintiff or garnishee is entitled to do this, 
he must make an affidavit ^ of the service of the rule for pro- 
bation, and also that no probation has been delivered. Where 
however the bill of proof is filed for delay by the plaintiff or 
by some person in collusion with him, and the garnishee is 
unable to ascertain whether there is a probation delivered, or 
where the probation has been delivered, and the proceedings 
of the approver are manifestly for delay to the detriment of 
the gamitfheej the garnishee may apply to the court by notice 
to the approver and plaintiff, and upon cause being shown, the 
court will compel the approver to proceed or dismiss the bill 
of proof or probation. Where the attachment stands in the 
paper for trial as a remanety or if the plaintiff has set it down 

c Form No. 47. * porm No. 48. 

K 2 
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• 

for trial for a particular day^ which he is at liberty to do not- 
withstanding the bill of proof may not then be disposed of, 
it may be tried on that day, provided the bill of proof is dis- 
posed of in the interim, and judgment is had thereupon before 
the trial of the attachment, even if judgment is had in the bill 
of proof on the same day as the trial of the attachment. But 
the attachment cannot be tried the same day as the bill of 
proof; for although the bill of proof be virtually disposed of 
as against the approver, yet as judgment upon it cannot be 
signed until the day after the trial, it is not finally got rid of. 
In the same way, where judgment has been given on a de- 
murrer to a probation, the plaintiff in attachment is entitled 
to try the same day as judgment®. 

The probation is in the nature of a declaration setting out 
the title of the approver to the property attached f, but it is 
considered as an equitable proceeding, and is not construed 
so rigidly as an ordinary declaration. It is however subject 
to demurrer if the title of the approver is not set out clearly, 
or if it does not show a title upon the face of its. 

The approver may immediately on delivering his probation 
demand a plea in the ordinary form ; the plaintiff must there- 
upon plead, and the record is made up and the issue tried as 
ordinary issues. 

The approver is in the position of plaintiff upon the trial, 
and he is bound to substantiate his claim under the proba- 
tion ; the garnishee need not appear, as no question under the 
attachment comes in issue. 

If the verdict be in favour of the approver, for the whole 
property^ attached, the judgment^ of the court is that the 



e Quaere : Whether the trial upon a bill of proof is au issue within the 
meaoing of the 8th and 10th sections of the Mayor's Court Procedure 
Act, 1867. ' Form No. 49. 

e The approver may incorporate the probation with the formal part 
of the bill of proof/ and file it as a probation in the first instance. 

h Form No. 60. i Form No. 61. 
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plaintiff be without a day to proceed with his attachment, 
thereby rendering it void. If the verdict be for a portion'^ only 
of the property attached, the judgment ^ is that the plaintiff be 
without a day as to that portion, and the remainder continues 
liable to the attachment. 

Although the issue upon the bill of proof is whether the 
property attached is the property of the approver or not, yet 
the judgment of the court is given in relation to the attach- 
ment only. It does not in any other manner affect the pos- 
session of the property by the garnishee, either on behalf 
of the approver, defendant, or any other person, even if the 
approver show most positively that the property belongs to 
him, as the court might, by ordering a delivery of the goods 
to the approver, or making other similar order, prejudice the 
interests of other parties not parties to the issue. 

The bill of proof being a customary proceeding, it cannot 
be removed from out the Mayor's Court™, neither are any 
costs allowed to either party on a bill of proof or probation, 
or on a demurrer to a bill of proof, notwithstanding 8 and 
9Wm.III., c. 11, §2. 

k Form No. 62. i Form No. 63. 

« Sec Bruce v. fTait, 3 M. and W. 21. 
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CHAPTER XL 

OF THB REMOVAL OF THE ACTION AND ATTACHMENT 
FROM THE mayor's COURT INTO THE COURTS 

AT WESTMINSTER. 

Although the Mayor's Court has jurisdiction over the issues 
arising upon attachments in exclusion of the courts at West- 
minster^ yet^ inasmuch as an attachment is merely for the 
purpose of compelling the defendant to appear to an action 
against him, over the subject matter of which action the courts 
at Westminster have jurisdiction^ they will allow a Certiorari 
to be issued to remove the action^ with all the proceedings 
thereon, and upon the return being made to the Certiorari 
they will give the defendant the same liberty of appearing 
to the action which he had in the Mayor's Court, namely, 
either by special bail *, by render *, or by payment of money 
into court in lieu thereof^. 

The action and attachment can only be removed by writ of 
Certiorari <^, and if the writ is not issued before the attachment 
is set down for trial it can only be removed by the express order 
of one of the judges of the superior courts at Westminster 
allowing and directing a Certiorari to issue, and then only 

a Dap V. Paupiere, 13 Q. B. 802 ; S. C. 7 1>. and L. 12 ; S. C. 18 Law 
Jor. Rep. Q. B. 270 ; Tassie y. Kennedy, 5 D. and L. 587 ; S. C. 17 Law 
Jor. Rep. Q. B. 215 ; Blanchard v. De la Croupe, 16 Law Jor. Rep. Q. B. 
181 ; S. G. 9 Q. B. Rep. 869 ; Keat y. Goldstein, 7 B. and C. 525 ; S. 
C. 1 Man. and Ryl. 305 ; Jameson v. Schonswar, 1 Dowl. 175 ; Lweridge 
V. Wiiitrowy 12 Mod. 213, case 348; Lewis y. Wallis, T. Jones, 222; 
Locke, 51. 

b Tassie y. Kennedy, 17 Law Jor. Rep. Q. B. 215 ; S. C. 5 D. and L. 
587 ; Bastow v. Gan$, 21 Law Jor. Rep. Q. B. 377 ; S. C. 13 Q. B. 807 ; 
S. C. 17 Jurist, 299. 

c Mayor's Court Procedure Act, 1857, § 52. 
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upon such terms as to costs^ bail^ or payment of money into 
court as such judge on summons shall think fit; but a sum- 
mons only, without any order of the judge thereon, will not 
stay the trial in the Mayor's Court d. 

The garnishee or defendant may issue the Certiorari^; it 
is directed to the mayor and aldermen as the judges of the 
Mayor's Court. When issued it is lodged with the Registrar 
of the Mayor's Court, who endorses thereupon the allowance, 
from which time it acts as a suspension of all the proceedings 
in that court ; and he gives notice to the plaintiff of such writ 
having been issued and allowed. 

A return is made to this writ by the Registrar, in the name 
of the mayor and aldermen f. The return recites the action 
and the attachment, and all the proceedings taken thereupon. 
This return, although made by the Registrar, the plaintiff in 
the action is bound by; he should therefore examine it to 
see that it is correct, for if the action alone is returned with- 
out the attachment, or if the attachment is set out without 
showing the amount sworn to, unless the court above will 
allow the return to be amended, the court into which it is 
removed will not compel the defendant to put in special bail, 
neither will it grant a Procedendo, as it is only by reason of 
the attachment that special bail is required s. 

If an attachment has been dissolved by bail in the Mayor's 
Court, the return must set out all the proceedings in the at- 
tachment, the dissolution of the attachment, and the proceed- 
ings after the dissolution ; and the defendant must still give 
bail above, in the same manner ; but the same bail taken below 



d Mayor's Court Procedure Act, 1867, § 18. 

« Form No. 54. 

' The return need not now be filed, but if it is filed the court will 
grant a Procedendo. fTaison v. Clerke, Carthew, 75 ; Fazakerly v. Baldoe, 
6 Mod. 177. 

s See authorities in notes p. 134, ante, and A8giU y. Hunt, 10 Mod. 
440 ; Hunt and Hargill, Fortescue, 347. 
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may be taken above^ as a matter of course^ unless they have 
become insolvent since entering into their recognizances. 

If the defendant have rendered himself to prison^ in dis- 
solution of the attachment; the removal of the proceedings is 
still by CertiorariK The return is made in the same manner^ 
and the defendant must render himself to the custody of the 
court above. 

If an attachment has been dissolved by payment of money 
into court; the return must still set out the proceedings; and 
the defendant obtains from a judge of the court into which it 
is removed an order that the Registrar of the Mayor's Court 
be at liberty to pay the amount standing to the credit of the 
cause in the Mayor's Court into the court above : this order 
must be filed in the Mayor's Court; and an order of that court 
obtained that the amount be so transferred; or the money may 
remain in the Mayor's Court by consent until after the deter- 
mination of the suit; and an application then made for the pay- 
ment to the party entitled thereto. 

It is sufficient if the return show that the proceedings are 
under the custom of foreign attachment; without setting out 
the custom as fully as upon a plea i; and the courts above will 
so far take notice of the custom upon the return, that th^y 
will not allow a defendant to appear without bail or render, 
or payment of money into court ; even if the defendant be 
an executor or administrator; still he must put in spedal 
bail^ ; or a peer of the realm 1; or a public company™. 

Upon the return of the writ^ the plaintiff may obtain a rule 
in the court out of which the Certiorari issueS; from the judge's 

h See Mayor's Court Procedure Act, 1857, §§ 17, 19, 62. See Day v. 
Paupiere, note&, p. 134, ante, i Day v. Paupiere, ih, 

k Bastow 7. Gant, 21 Law Jor. Rep. Q. B. 377 ; S. C. 13 Q. B. 807 ; 
?.C. 17 Jurist, 299. 

1 Harris v. Lord Mountjoy*s case, 2 Leon., 173. m lb, 

" The writ must be made returnable immediately ; Mayor's Court Pro- 
cedure Act, 1867, § 62. 
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clerk^ for the defendant to appear within four days from the 
return thereof <> ; and if the defendant do not appear as before 
mentioned, the plaintiff is entitled to issue a Procedendo P ; so 
also is he entitled to issue a Procedendo if, where there are 
jseyeral defendants, an appearance is not entered for all of 
them 4. 

Immediately the defendant has perfected his appearance 
above, the cause is effectually removed ^^ and the attachment 
is dissolved, and the garnishee becomes in relation to the de« 
fendant as if no attachment had issued, and is liable to the 
defendant for the property ; but neither the Mayor's Court or 
the court into which the cause is removed have any sum- 
mary jurisdiction over the garnishee, to compel him to de- 
liver it up. 

In attachments upon actions for 50/. and under, it would 
appear that the action cannot be removed, except by order of a 
judge of one of the superior courts, without putting in sureties 
for the payment of debt and costs b. 

If the cause has been once removed from the Mayor's 
Court and has been remanded, it can never afterwards be re- 
moved or stayed before judgment*. If, however, a second 



o Ruled of Practice in superior courts of common law, Hilary Term, 
1853, 116, 116, 117. 

P Day y. Paupiere ; and see authorities, note a, p. 134, ante. 

q Keat v. Goldstein, 7 B. and C. 525 ; S. C. 1 Man. and Ryl. 305 ; Jame- 
son Y. Sckonswar, 1 Dowl. 175. 

r Clack y. Dwon, 3 M. and S. 94 ; see Keat y. Goldstein, 7 B. and C. 
525 ; S. G. 1 Man. and Ryl. 305 ; Jameson y. Schonswar, 1 DowL 175 ; 
Lewis y. fTallis, T. Jones, 222. After the remoyal is perfected, as there 
are no continuances from the Mayor's Court to the court aboye, the 
plaintiff must commence with his declaration ; tlus need not be in the 
same form of action as that in the Mayor's Court. Bowerbank v. Walker, 
2 Chitty, 517 ; Gunn v. Mackhenry, 1 Wils. 277- The plaintiff is not 
bound to follow the defendant to the upper courts. Clack y. Diaon, 3 M. 
and S. 94. 

• Mayor's Court Procedure Act, 1857, § 16. 

t 21 Jac. I., cap. 23, § 3. 
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writ of Certiorari issu^^ a special return must be made to it <^. 
No proceedings in an attachment after judgment can be re- 
moved by Certiorari. 

Writ of Procedendo. — ^When the plaintiff is entitled to his 
writ of Procedendo, after issuing he must file it in the Regi- 
strar's office of the Mayor's Court, and obtain an indorsement 
of the allowance^ after which he may continue his proceedings 
in that court as from the last pleading prior to the allowance 
of the writ of Certiorari. 

v fTaUon y. Cierke, Carthew, 69. 
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CHAPTER XII. 

OF PLEADING AN ATTACHMENT. 

An attachmeot cannot be pleaded to an action brought by 
the defendant in the Mayor's Court against the garnishee^ to 
recover the property attached ^^ unless the attachment was 
made before the action was entered^ and then only if judgment 
has been obtained in the attachment, and execution thereupon 
executed l>; it may then be pleaded j9ro tanto <^, 

Formerly such judgment and execution might have been 
given in evidence under the general issue, but now it must 
be pleaded ^specially. 

If judgment has been obtained, and execution executed in 
the attachment before the writ in the action is issued against 
the garnishee, at the suit of the defendant, it may be pleaded 
in bard. If however the execution is executed after the writ, 
it must be pleaded to the further maintenance ®; if the execu- 
tion is executed after the plea in the action, it may be pleaded 
puis darein continuance. 



a An attachment of goods, however, without any other proceeding, so 
far places them in custodid legis, that a refusal by the garnishee on ac- 
count of the attachment to deliver them up to the owner upon demand will 
not constitute a conversion to support an action of trover. See ante, p, 1 1. 

b Jenkins, 138 ; Roberthon v. Narroy King at Armi, 1 Dyer, 83; Brooks 
V. Smith, 1 Salk. 280. See note 7, p. 95, ante. 

c Bohun, 270; Com. Dig. Att. H. ; Robins v. Standard, 1 Sid. 327. 

d See Brooks v. Smith, 1 Salk. 280 ; Palmer v. Hook, 1 Ld. Raym. 727 ; 
Briat V. Gyll, Skinner, 639 ; McDaniel v. Hughes, 3 East, 367 ; Fisher 
V. Lane, 3 Wils. 297 ; S. C. 2 W. Bl. 834 ; fTelles v. Needham, 1 Ld. 
Raym. 180 ; Baker v. Hill, 3 Keb. 627 ; Com. Dig. Pleader, 2 G 5 ; id. 
Att. I. ; Wms. Saunders, Rep. notes, 67 b. 

« Webb V. Hurrell, note<i, p. 81, ante. 
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Great care is requisite in pleading a judgment and execu- 
tion in an attachment : if it be ill pleaded the garnishee \idll 
fail to substantiate his defence^ and will have to pay the money 
a second time '• 

The custom as alleged in the plea, the proceedings of the 
plaintiff in the attachment as averred in the plea, and the re- 
cord of the proceedings of the plaintiff in the Mayor's Court, 
should be in strict accordance with each other s, or the plea 
may form no defence : thus, if in pleading the custom it is 
stated to be that the plaintiff in the Mayor's Court should 
swear to his debt, the want of that fact being averred in the 
plea is fatal ^ ; or if the custom is stated in the plea to be, that 
if any person be or hath been indebted to the plaintiff, in the 
Mayor's Court, within the city, the plaintiff shall have gar-- 
nishment, it ought to be averred that the defendant below 
was indebted to the plaintiff within the city^; but it is not 
necessary to state the custom to be, that the plaintiff should 
swear to his debt, or to aver that he did so, or that the debt 
arose within the city^, or that the debt of garnishee arose 
.within the city, or that a Scire facias issued against the gar- 
nishee K 

The record of the proceedings in the attachment should be 
relied upon as evidence of its contents ; for, if so pleaded^ it 
may prove the contents°> ; but if the plaintiff (defendant be- 



f And has no remedy either at law or equity; 2 Shower, 374 ; Viner, 
Ab. tit. Customs of London, L. 10. 

g Noneii v. Huliett, 4 B. and Aid. 646 ; Magrath y. Hardy, 4 Bing. N. 
C. 794; ^eepost, pp. 142, 143, notes Pq''; Scarpev, Young, Lutt. 994. 
Jenkins, 138 ; Hope v. Holman, 1 Bro. and G. 60. 

^ Hattony. Isemonger, 1 Strange, 641 ; notes Wros. Saunders, Rep. 67*; 
see Leuknor v. Huntley y Cro. Eliz. 713. 

1 Morris V. Ludlam, 2 H. Bl. 362. 

k BanAs v. tSel/, 5 Taunt. 234 ; Anonymous, 1 Vent. 236 ; Com. Dig. 
Att. I. • 1 Banks v. Self, 6 Taunt. 234. 

m To show that the defendant (garnishee) has paid a sum of money un- 
der an attachment, the record of the judgment with the entry of satis^M:- 
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low) deny by his pleading any material circumstance in the 
record^ and the defendant (garnishee below) take issue upon 
it^ if it does not turn out as stated upon the record, the plain- 
tiff: wiU recover: as where, in an action, a defendant pleaded 
a recovery by foreign attachment, at the suit of a creditor of 
the plaintiff's, and that the creditor had execution of the sum 
recovered according to the custom, and the plaintiff replied 
that no execution was executed, upon which the defendant 
joined issue, it was held that the defendant having joined 
issue upon the question of the execution having issued, the 
jury were not estopped from finding the fact by the record 
in the attachment reciting the execution and satisfaction n. 
Where, however, the garnishee has no power to question any 
averment or statement in the record of the attachment in the 
Mayor's Court, or no knowledge of such being contrary to the 
truth, and where the judgment and proceedings appear re- 
gular, the garnishee is protected by a payment thereunder, 
although such averments may not be true ; as if the record 
of the attachment states that the defendant therein is in- 
debted to the plaintiff therein within the jurisdiction of the 
court, but in truth no debt exists from the defendant below 
to the plaintiff, or where, if any exists, it arose out of the ju- 
risdiction of the Mayor's Court, because after the garnishee 
hais paid under the attachment, if he had to prove in the 
suit brought against him by the defendant in the attachment 
the debt for which the attachment was made, or that it arose 
within the jurisdiction of the Mayor's Court, and in default 
thereof compel him to pay the debt a second time, it would 
often work hardship and injustice to the garnishee, who might 
be entirely ignorant of the debt sued for, — who had no means 
of contesting the debt, except by appearing and putting in 



tion is conclusive. Huwham v. Smth^ 2 Campbell, 19 ; see Magrath v. 
Hardy, 4 Bing. N. C. 795, 796. 

n Magrath v. Hardy, 4 Bing. N. C. 795, 796. 



r 
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bail to the original action^ — and who might be wholly unable 
to prove that no debt existed, or, if there were a debt, that it 
arose within the jurisdiction of the Mayor's Court, although 
the fact were so. In the absence of fraud, therefore, the objec- 
tion to the plea of recovery under an attachment is too late after 
the garnishee has paid the debt to the plaintiff in the Mayor's 
Court under a regular judgment of that court ; but if fraud ex- 
ists, as if the garnishee have within his knowledge facts which 
would constitute a good defence to the attachment on behalf of 
a third person, then the judgment and execution and payment 
under it, although regular within themselves, will constitute 
no answer to an action brought by such t&ird person, or in 
the name of the defendant as trustee for some third person o; 
as where the garnishee *had become indebted under bond to 
the defendant in the attachment, and the defendant had as- 
signed the debt to another person, and given notice thereof 
to the garnishee before an attachment was made of the sum 
due upon the bond by a creditor of the defendant's, and the 
garnishee did not set up the assignment and notice as a de- 
fence to the attachment, it was held that the judgment and 
execution in the attachment formed no defence to an action 
brought against the garnishee by the defendant, as trustee for 
the assignee of the debt, as the garnishee ought to have ap- 
peared and defended the attachment P. 

If an attachment be pleaded of the recovery of debitum in 
prasenti solvendum in futuroy the plea must allege a special 
custom, for it is not sufficient to allege the custom of attach- 
ment generally 4; so also in pleading an attachment in a man's 
own hands a special custom must be pleaded ^, and where an 
attachment is made in the hands of the plaintiff himself of a 



o fFestoby v. Day, 22 Law Jor. Rep. (NS.) Q. B. 423 ; S. C. 2 E. and 
B. 621. P Id.y ib. 

q Roll. Ab. tit. Cust. Lond. G. 3; Vin. Ab. id. ib. f Com. Dig. Att. I. 
' Noneil V. HuUett, 4 B. and Aid. 646. 
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debt due from him to an intestate, the custom ought to be 
alleged that if the plaintiff was indebted to the intestate, and 
the intestate to the plaintiff, that the plaintiff might, in an 
action against the administrator, attach the debt due to the 
intestate in his the plaintiff^s own hands >• Where an attach- 
ment has been made of a debt due upon a bond, the garnishee 
may plead the recovery, although the principal only was paid 
under the attachment, and the bond was forfeited K 

Asa rule, where a garnishee has paid, as before mentioned, 
under a regular judgment of the Mayor's Court, the defen- 
dant in the attachment cannot in an action against the garni- 
shee raise any question upon the debt of the plaintiff in the 
Mayor's Court, but he must appear in that court and dispute 
it under the Scire facias ad disprobandum debitum. It ap- 
pears, however, where the plaintiff and the garnishee are the 
same person, as where a plaintiff makes an attachment in his 
own hands, the defendant in the attachment is not compelled 
to proceed in the Mayor's Court to disprove the alleged debt, 
but may raise the issue in an action against the garnishee ; as 
if the garnishee plead the attachment the plaintiff in the action 
may reply that he was not indebted to the defendant (plain- 
tiff and garnishee in attachment), and in such case he is not 
bound to make a disrationation of his debt according to the 
custom, but he may traverse it in the action u. 

An attachment may be pleaded by a garnishee in an action 
on the case, brought against him by the defendant in the at- 
tachment, to recover the property attached, for a defendant 



» Hodges V. Coof, Cro, Eliz. 843. See Harwood v. Lee^ Dyer, 196 b. 
The custom of attaching a debt in a man's own hands was, no doubt, a 
method adopted of striking a balance or set-oflf between mutual debtors. 
The common law afforded no remedy in such cases until the statute of 2 
Geo. II., c. 22. 

/ Robins v. Standard, 1 Sid. 327 ; Com. Dig. Att. H. 

n Paramore v. Pain, Cro. Eliz. 698 ; Coke v. Brai^forth, Cro. Eliz. 830 ; 
Cou. Dig. Att. F. 
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cannot defeat the attachment by suing for damages if he 
might have an action of debt'. 

If the custom is wrongly pleaded, or if it be denied, the 
plaintiff in the action must traverse the existence of the cus- 
tom, or may reply speciallyy, and upon motion obtain a ruk 
for a suggestion upon the record, and also for a writ of Cer- 
tiorari to the mayor and aldermen, commanding them to cer- 
tify as to the custom pleaded as. 

^ Roll. Ab. tit. Oust. Lond. £. 4 ; Vin. Ab. id. ib. ; Bohun^ 267 ; Com. 
Dig. Att. H. ; Spink v. Tennant, 1 Roll. Rep. 105. 

y fFeHoby v. Day, 22 Law Jor. Rep. (NS.) Q. B., 425 ; S. C. 2 E. and 
B. 621. 

■ LeatheneUers Cwnpany v. Brecon, T. Jones, 149 ; Crosby y. Hether- 
ington, 5 Scott, N. R. 653 ;. and see notes to pp. 658 et seq, for the autho- 
rities relative to the Certiorari and return ; fTestoby v. Day, ut supra ; 
Forms Nos. 55, 56. 
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CHAPTER XIII. 



OF THE SEQUESTRATION. 



tL SEQUESTRATION is an attachment of the property of a 
person ^^ in a warehouse or other place belonging to and aban- 
doned by him: it has the same object as the ordinary attach- 
ment, viz., to compel the appearance of the defendant to an 
action ; and it is open to all the incidents of an attachment^ 
as to the rights of the parties. The difficulty in this proceeding 
appears to be in determining what constitutes an abandon- 
ment of the premises by the defendant, sufficient for a se- 
questration to lie, and, as no positive rule can be laid down, 
each case must rest solely upon its own merits. It may^ 
however, be suggested that if a man by his ordinary trade or 
caUing is by himself or servants in constant communication 
with his warehouse or premises, and without any apparent 
reason discontinues such communication, and is not to be 
found there by himself or servants, nor any person on the pre- 
mises to answer for him, the warehouse being locked and ap- 
parently forsaken, such a person may be considered fugitive 
within the meaning of the custom of sequestration b. 

To prevent fraud against the defendant, the plaintiff is 
bound, besides making the usual affidavit of debt, to swear ^ 



a Leaf Ltmdinefuis, 38 $ Bohun^ 281 ; Ashley, 110. 

*» Ashley, page 110, says "The doctrine and practice of the Mayor's 
" Court is to consider the absence of the defendant, and all others, from the 
" premises as condnsive of the absconding, so that the moment he quits 
*' his house or warehouse, leaving no person therein, either of them may 
** be sequestered. The consideration of how far this doctrine and practice 
*' is conformable to the custom of the city and to law, belongs to the pro- 
" ceedings of the defendant.'' ^ Form No. 67. 

L 
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that he believes the defendant has abandoned his premises 
or IS fugitive. 

It may easily be supposed that proceedings under this cus- 
tom are very rarely taken^ and there do not appear any records 
or proceedings^ describing with any minuteness the operation 
of the custom ; but^ with the knowledge that it is for the same 
end as an ordinary attachment^ the practice may easily be 
traced. 

An action must be entered in the same manner as in an 
attachment. An affidavit of the plaintiff's debt must also be 
prepared, which with the affidavit before described must be 
filed in the office of the court. It is said that the defendant 
is not called^ upon this action, but the plaintiff suggests that 
the defendant has property in the warehouse, i^c, and prays 
that he may be attached thereby. This, as in the attachment, 
is a fiction. Immediately the action is entered, a precept « 
issues to the seijeant-at-mace, directing him to make a se- 
questration of the house or warehouse, ^c. The serjeant then 
makes the sequestration in these or the like words : 

^' I do sequester this warehouse and the goods and chat^ 
'^ tels therein contained, as the proper warehouse, goods, 
^' and chattels of A. B., to answer C. D. in a plea of debt 
" upon demand of 120/.^' 
And then must put a padlock upon the door of the house, and 
set a seal upon the keyhole of the padlock f. 

At the following court, L e. the next day, the serjeant re- 
turns that he has made the sequestration ; the plaintiff ap- 
pears, and the defendant is supposed to be called, and the 



d Ashley, 111. It appears doubtful whether a sequestration would now 
be considered legal without setting out a defiuilt of the defendant. No 
attachment will lie without such default, and the sequestration is to all 
intents and purposes the same as an attachment. The plaintiff in seques- 
tration prays that the defendant may be " attached " by the said goods, 
Sfv., and the goods when appraised are termed '* sequestered, attached, 
and appndsed/' « Form No. 68. ^ Bohun, 281. 
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default recorded. Three other court days must then elapse^ 
at each of which the defendant is supposed to be called^ and 
making default they are recorded against him. On the fourth 
day after the fourth default is recorded the plaintiff prays pro- 
cess according to the custom^ and thereupon a precepts is 
directed to the seijeant-at-mace^ to open the warehouse and 
cause the goods therein to be appraised. The appraisement 
is made in the same manner^ and subject to the same rules, 
as the precept to appraise goods in a garnishee's hands. 
Upon the return of the precept with the affidavit and inven- 
tory ^^ the plaintiff may make up his record and sign judg- 
ments^ find his pledges to restore, and issue his execution^ as 
in ordinary attachments. The defendant may appear at any 
time before satisfaction, in the same manner as in an attach- 
ment^ or he may, after satisfaction is signed, appear by writ of 
Scire facias ad disprobandum debitum. 

The property is subject to the rights of other parties not 
parties to the proceedings, and they may claim their interests 
under the bill of proofs. 

It appears that the offence of breaking the sequestration 
was formerly treated very summarily, and the offender was 
committed to prison by the court l; probably however now it 
wotdd be held to be an indictable offence, as taking goods 
from out of the custody of the law, similar to pound-breach «». 

It appears that a sequestration may also be made of the 
warehouse or place belonging to a dead man, either as against 
him or on an action against the executor or administrator. 

The landlord is entitled to have any rent in arrear, to the 
extent of two years, p^id out of the property sequestered ». 

g Form No. 69. ^ Form No. 60. 

* Form No. 61. ^ Emerson, City Courts. 

1 Quidam commiasusfuit prisone, eo quod /regit sequestram, C. 6. 

»^ Russell on Crimes, cap. 31, § 1. 

n Liber Albus, 194, 195. 
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FORMS OF PROCEDURE. 



I. 

Affidavit of Debt to ground an Attachment. 

In the Mayor* 8 Court, London. 

I A. B. (a) of (5) make oath and say, that C. D. 

is justly and truly indebted to me [or to me and to J. K., or 

to J. K. and to X. £. T. of, ^c] in the sum of pounds (c), 

for, ^c, [Here state the nature of the debt. See various forms , 
post."] 

Sworn at the Mayor's Court Office, London, this day 

of 18 — : before me (d). 

[If Affidavit sworn by a Foreigner, the following will be the form of 
the Jurat"] : 

Sworn at the Mayor's Oourt Office, London, the day of 18 — , 

by the deponent [A. B.], the contents of the above affidavit having been 
first read over and explained to him in the [French] language, by {name of 
interpreter] of [address and occupation qf interpreter'], who was first sworn 
duly to interpret the same : before me, 8fc, 

[If the Affidavit be sworn by a person unable to write his name, or 
otherwise appears to be illiterate, the Jurat will be as follows] : 

Sworn at the Mayor's Court Office, London, the day of 18 — , 

before me. And I do hereby certify that the above affidavit was first read 
over in my presence to the abovenaroed A. B., and that he seemed perfectly 
to understand the same, and made his mark thereto in my presence. 



(a) The creditor, or some person having a positive knowledge of and com- 
petent to swear to the existence of the debt. 

(6) The deponent's address and trade, profession, or calling. 

(c) Where the exact amount of the creditor's debt is unascertained, a sum 
certain " and upwards" may be sworn to. 

(<f) As to whom the affidavit may be made before, see ante, pp. 71, 72. 
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Ajfidavit of Deki due to or from a eurvkfing Partner. 

That C. D. [fluiriying' partner of E. F. now deceased] Ib justly and truly in- 
debted unto me [as the suriving partner of G. H. now deceased] in the sum 

of pounds, for goods sold and delWered by me [and the said G. H. in his 

Ufetime] to the said C. D. [and the said E. F. in his lifetime] at his [or their] 
request [or at tk9 eoM mujf he\. 

Afidavit o/Dekt due to orjrom an Exeattor or Administrator. 

That C. D. [or C. D. executor of the last will and testament of S. T. deceased, 
or administrator of all and singular the goods, chattels,, rights, and credits 
which were of S. T. at the time of his decease, who died intestate] is and stands 
justly and truly indebted to me [or to me or to J. K. as executor, Sfc. a* above, 

or administrator, Sfv. at above] in the sum of pounds, for goods sold and 

delivered by me [or by the said S. T. in his lifetime] to the said C. D., [or to 
the said S. T. in his lifetime,] at his request, {or at the eaee majf be"]. 

Affidavit by or against Husband and Wife, of Debt due to or from 
Wife before Marriage, 

That C. D. [and C. his wife] is {or are] justly and truly indebted to me [and to 

C. my wife] in the sum of pounds, for goods sold and delivered by me 

{or by my said wife whilst she was sole and unmarried] to the said CD. {or 
to the said wife of the said C. D. whilst she was sole and unmarried]) at his 
{or her] request {or ae the eaee Miy be] . 

Affidavit by a Registered Public Officer, of Debt due to a Bank- 
ing Company. 

That I am one of the Registered Public Officers of certain persons united in 
copartnership for the purpose of carrying on the trade andliusiness of bankers 

in England, under the name style or firm of , according to the 

provisions of the statute made and passed in the seventh year of the reign of 
his late Mtyesty King George the Fourth, for the better regulation of copart- 
nerships of certain bankers in England. And I further say, that C. D. is justly 

and truly indebted unto the said copartnership in the sum of pounds, tcr 

{here state the nature of the debf] ; and I further say, that as such public officer 

as aforesaid I am entitled to sue for the said sum of pounds, for and on 

behalf of the said copartnership. 

Affidavit of Debt against a Registered Public Officer of a Bank- 
ing Company. 

That certain persons united in copartnership {Sfc, ae m preceding fonn] are 

justly and truly indebted to me in the sum of pounds, for {here state the 

nature qfthe deht] ; and I further say, that C. D. is one of the Registered Public 
Officers of the said copartnership, and entitled to be sued for and on behalf of 
the said copartnership. 
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Affirmation or Declaration in lieu of Affidavit by a person ob- 
jecting from conscientious motives to be sworn (a). 

In the Mayor s Courts London. 

I A. B. of 8f€., do solemnly^ sincerely^ and truly iiffirm and de- 
clare that the taking of any oath is^ according to my religious 
belief^ unlawful ; and I do also solemnly^ sincerely, and truly af- 
firm and declare that C. D. is justly and truly indebted to me 
in the sum of — — pounds, for, 8fC, [State the nature of the debt 
as in an affidavit]. 

Affirmed or declared, 4rc. [similar form to a Jurat to an Affidavit, using 
the term " affirmed '* or " declared " instead of '* sworn," 8(c]. 

Affirmation in lieu ofAffidavity by a Quaker. 

In the Mayor s Court, London. 

I A. B. of, 8fC., being one of the people called Quakers, do so- 
lemnly, sincerely, and truly affirm that C. D. is justly and truly 
indebted to this affirmant [or to J. K. of, ^c] in the sum of 
— pounds, for, 8(C. [Here state the nature of the debt as in an 
affidavit']. 

Affirmed, 8fC. [See preceding Form], 

Affidavit verifying Affidavit of Debt made before a Magistrate 
in any county in England, or in Scotland, or Ireland. 

In the Mayor s Court, London. 

I — — ^— of make oath and say that I know and 

am well acquainted with the handwriting of , and 

that the said is one of Her Majesty's Justices of the 

Peace in and for the town of in the county of 

in England [or one of the judges of the Supreme Court of Scot- 
land, or one of Her Majesty's Justices of the Peace in and for 

the town of in that part of the United Kingdom of Great 

Britain and Ireland called Scotland, or Ireland], and duly au- 
thorized to administer oaths, and that the name or signature, 

and addition '^' " set or subscribed to the affidavit of 

hereunto annexed, is of the proper handwriting of 

the said , as this deponent verily believes. 

Sworn at the Mayor's Court Office, London, this day 

of 18 — : before me, drc. 

(a) Common Law Procedure Act, 1854, § 20. 
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Statements of Cause of Action. 
For Goods, 

* 

For goods sold and delivered [or goods bargained and sold] by me to the said 
C. D. at his request. 

For Board and Lodging, 

For meat, drink, washing, lodging, and other necessaries provided by this de- 
ponent for the said C. D. {or for or for divers persons] at the 

request of the said C. D. 

For Freight, 

For freight payable by the said C. D. to me this deponent, for the carriage and 
conveyance of goods and chattels in and on board a certain sbip or vessel be- 
longing to this deponent [or whereof this deponent was master], from 

to — -^ at the request of the said C. D. 

For Lighterage, 

For lighterage of goods and chattels conveyed by me this deponent in lighters 
and other vessels, and shipped and landed out of the same, for the said C. D. 
at his request. 

For Money Lent or Paid, 

For money lent by this deponent to [or money paid by this deponent for the 
use of] the said C. D. at his request. 

For Money Received, 
For money received by the said C. D. for the use of this deponent. 

Account Stated, 

For money found to be due from the said C. D. to this deponent, on an account 
stated between them. 

Interest. 

For interest upon certiun monies payable to this deponent from the said C. D., 
and which interest the said C. D. contracted and agreed to pay to this depo- 
nent, and became due at a day now past. 

For Work as an Attorney and Solicitor. 

For work done as an attorney and solicitor, and materials for the same pro- 
vided by me, for the said ' upon his retainer, and for fees due and 
payable to me in respect thereof. 

For Demurrage, * 

For the use of a ship or vessel of this deponent [or whereof this deponent was 
master] retained and kept on demurrage and otherwise for a long time now 
elapsed, by the said CD. at his request. 
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For Work and Materials. 

For work done and materials for the same provided by this deponent as a 
[builder] for the said C. D. at his request. 

For Salary or Wages, 

For salary [or wages] due and payable from the said C. D. to me this deponent 
for the service of this deponent done for the said C. D. as clerk [or servant] to 
the said C. D. on his retainer. 

For Premiums of Insurance, 

For premiums due and payable by the said C. D. to this deponent for insuring 
ships and vessels [or goods] by this deponent for the said C. D. at his request. 

For Rent. 

For the use and occupation of a dwelling-house and premises with the appur- 
tenances [or certain apartments] of this deponent, held and enjoyed by the 
said C. D. at his request, as tenant thereof to this deponent, for a time now 
elapsed. 

For Wharfage, 8(c. 

For wharfage and warehouse room of goods and chattels, deposited, stowed, 
and kept in and upon a wharf, warehouse, and premises of this deponent, for 
the said C. D. at his request. 

On an Award. 

Upon and by virtue of a certain award made by upon a certain 

submission made by this deponent and the said C. D. to the award, order, and 

determination of the said of and concerning all matters in diife- 

rence then depending between this deponent and the said C. D., and upon and 

by virtue of which said reference the said awarded that the said 

C. D. should pay to this deponent at a day now past the sum of — - pounds, 

and the charges of the said in respect of the said reference and 

award, amounting to the sum of pounds, and making with the said sum 

of — -— pounds the said sum of pounds, which said lastmentioned sum is 

still wholly unpaid. 
Or, 

Upon and by virtue of a certain award [or umpirage] made by 

upon a certain submission made by this deponent and the said C. D., and which 

said sum of pounds was directed by the said award [or umpirage] to be 

paid by the said C. D. to this deponent at a day now past. 

On a Bill of Exchange. 

For principal money dae upon and by virtue of a bill of exchange for that 
amount (a) , dravm by me upon and accepted by the said C. D., pajrable to the 
drawer's order at a day now past (a), and which bill is now in the hands of 
this deponent overdue and unpaid. 

(a) If interest is payable by the bill or note, or if the bill or note be pay- 
able on demand, state the tact. 
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On a Promissory Note. 

For principal money due upon and by virtue of a promiatory note for that 
amount (a) , made by the udd C. D. payable to me [or my order] at a day now 
past (a), which note is now in my hands overdue and unpaid. 

[J^V^ the above Fomu an affidamt qfdebt by a payee or indortee qfbiU or note 
agamtt the drawer , acceptor, maker, or mdoreer, on non-payment qfbUlor note, 
or non-acceptance qf bill, may be eaiily Jramed, elating the drawing, making, 
acceptance, or indoreement, ae the cate may be; and adding, where the debt ie due 
Jrom an indoreer, the default by the party on whom the bill is drawn, or by whom 
the note is made, ae ** and which said bill {or note) has been duly presented to 
and refused (acceptance or payment ) by the said C. D."]. 

On a Foreign Bill of Exchange, 

For principal money (b) u]>on and by virtue of a bill of exchange drawn by 

the said C. D. in parts beyond the seas, that is to say, at , upon 

, for the payment of [ francs] to the order of the said C. D. 

at a day now past, and by him indorsed to E. F., and by the said £. F. indorsed 
to this deponent, and wluch said bill has been refused payment by the said 

, and the same has been duly protested for such non-payment, 

and is now in my hands overdue and unpaid ; and I further say that the said 

sum of [ francs] in the said bill mentioned, at the time of the drawing the 

said bill, were and still are of the value of pounds of lawful money of 

Great Britain. 

On a Cheque. 

For principal money due to this deponent, as the payee J^or bearer] of a 
banker's cheque drawn by the said C. D. on Messrs E. F. and Co., for the 

payment of pounds to this deponent or bearer on demand [or for the 

payment of pounds to O. H. or bearer on demand, and by the said 6. H. 

transferred and delivered to this deponent], and which said cheque hath been 
refused payment by the said Messrs E. F. and Co., and is now in the hands of 
this deponent unpaid. 

On a Policy of Insurance. 

Upon and by virtue of a certain policy of insurance on a certain ship of 

this deponent, on a voyage from — — — to , and which said 

policy was underwritten by the said CD.; and deponent farther saith that 
the said ship was lost on the said voyage, and that a loss on the said policy 
has been adjusted and signed by the said C. D., amounting to the said sum of 
pounds. 

On an Agreement or Guarantee. 

Upon and by virtue of a certain memorandum in writing, signed by the said 

C. D., whereby he promised to pay to this deponent the said sum of 

pounds, which sum became due and payable at a day now past. 

(a) If interest is payable by the bill or note, or if the bill or note be pay- 
able on demand, state the fact. 

(b) If interest is made payable by the blU, state the fact. 
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On a Bond, 

For principal money [and interest] due upon and by virtue of a bond made 

and entered into by the said C. D. to this deponent, in the penal sum of 

pounds,' conditioned for the payment of pounds [\>dth interest for the 

same] at a day now past, [or conditioned for tlie payment of the sum of 

pounds ayear to this deponent (or at the ease may be) , and wldch sum of — >- 
pounds became due and payable at a day now past]. 

On a Bond by Assignee. 

Is justly and truly indebted to E. F., in trust for this deponent, in the sum of 

pounds, for principal money [and interest] due upon and by virtue of a 

bond made and entered into by the said C. D. to the said Q. R., in the penal 

sum of pounds, conditioned for, Sfc. [fet out the temu of the bond as in 

preceding JFbrm], and which bond and the monies due and to grow dve on the 
same, have been duly assigned by the said E. F. to this deponent. 

On a Deed generally. 

Upon and by virtue of an indenture made between the said C. D. of the one 
part and this deponent of the other part, whereby the said C. D. covenanted 
to pay to this deponent the said sum of pounds at a day now past. 

For Rent on a Lease. 

For the arrears of a yearly rent of pounds upon and by virtue of an in- 
denture of lease made -between this deponent of the one part and the said C. D. 
of the other part, and which rent became due at a day now past. 

On an Annuity Deed. 

Upon and by virtue of an indenture made between the said C. D. of the one 
part and this deponent of the other part, whereby the said C. D. covenanted 

to pay to this deponent a certain annuity or yearly sum of pounds ; and 

deponent further saith that yearly payments of the said annuity have 

become due and payable, amounting to the said sum of . 

Upon a Judgment. 

Upon and by virtue of a judgment of Her Majesty's Court of whereby 

this deponent recovered against the said C. D. the said sum of pounds 

at a certain day now past, which judgment is still in full force unreversed 
and wholly unsatisfied. 
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II. 
Precipe, Entry of Action. 

In the Mayor's Court, London, 



day of 18—. 

C. D. defendant, at the suit of A. B. plaintiff, in a plea of debt 

upon demand [or upon record, or as the case may be'] of 

pounds of lawful money of Great Britain. 

G. H. 
Sworn £ Plaintiff's Attorney, 

of — 

Attachment Paper. 
To E. F. [the garnishee]. 



day of 18—. 

Take notice that by virtue of an action entered in the Lord 

Mayor's Court, London, on the day of 18—, 

against C. D. defendant, at the suit of A. B. plaintiff, in a plea 

of debt upon demand of [the same as in the action], I do 

attach all such monies, goods, and effects as you now have or 
which hereafter shall come into your hands or custody of the 
said defendant, to answer the said plaintiff in the plea afore- 
said, and that you are not to part with such monies, goods, or 
effects withotit license of the said court. 

Sworn £ X. Y. 

G. H. Serjeant-at-mace, 

Plaintiffs Attorney, Lord Mayor s Court Office, 

of 

IV. 

Scire Jacias, or Summons on Attachment. 

To E. F. [the garnishee]. 

You are hereby summoned to be and appear in the jQueen's 

Majesty's Court, to be holden before the Mayor and Aldermen 

. in the Chamber of the Guildhall of the City of London, on 

(a), the day of , at ten of the clock in 

(a) The second or any further subsequent day from the service of Sci: fa.y 
excluding Sunday. 
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the forenoon^ to show cause why A. B. \_plaintijr\ shall not 

have judgment against you for pounds {h) heretofore 

attached in yoxtt hands as the proper monies \_or goods and 
chattels] of C. D. [defendanf]. And hereby take notice^ that if 
jou do not appear judgment will be entered against you for the 

same. Dated at the Guildhall, London, the (c) day of 

18—. 

G. H. X. Y. 

Attorney for the Plaintiff, Seijeant-at-mace. 

of 

V, 

In the Mayor's Court, London. 

by his attorney, demands against 

'■ — , pounds (d) of lawful money of Great 

Britain, which he owes to and unjustly detains from the said 

plaintiff : for that whereas the said defendant, on the (e) 

day of , in the year of the reign of Her present 

Majesty Queen Victoria, at the parish of St. Helen, London, 
and within the jurisdiction of this court, for and in considera- 
tion of divers sums of money before that time due and owing 
from the said defendant to the said plaintiff, at the parish afore- 
said and within the jurisdiction aforesaid, and then being in 
arrear and unpaid, granted and agreed to pay to the said plain- 
tiff the said sum of pounds above demanded, where and 

when he the said defendant should be thereunto afterwards 
required 5 yet notwithstanding the said defendant, although 
often thereto requested, hath not yet paid to the said platintiff 

the said sum of pounds above demanded, or any part 

thereof, to the damage of the said plaintiff twenty shillings ; 
and therefore he brings his suit, ^c. 

(/) Sworn £ (g) day of 18 — . 



(b) If the attachment he for g^ods, say ** why A. B. should not have judg- 
ment against you for the appraisement of, 8^c, [9et out the goodii]" 

(c) The fourth day after the day of service of the attachment, not including 
Sanday. 

{d) The amount here stated must be th'6 amount inserted in the action as 
entered. 
(«) A nominal day, the day before the action was entered. 
(/)• The amount sworn to in the affidavit. 
. (g) The day of the entry of the action. 
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VI, 
Garnishees Warrant and Imparlance, 



And appears and appoints in his stead 
and bath leave to imparle until^ Sfc, 



his attorney. 



VII. 

Plaintiff's Warrant, 



day of — 

The plaintiff appoints in his stead 



18 — [day of action]. 
his attorney. 



VIII. 

Demand of Plea. 

In the Mayor s Court, London. 

Plaintiff. 

Garnishee. 
Defendant. 
The plaintiff demands a plea herein, or judgment. Dated 

this day of 18 — . 

By yours, 8fc., 

To Mr. G. H. 

Garnishee's Attorney. Plaintiff's Attorney, 

of 



IX. 

Venire/acias. 

Therefore let a jury be summoned according to the custom, 

8(C., And at the same court a precept is directed to : > 

one of the seijeants-at-mace of the said court, that he accord- 
ing to the custom, 8fC., summon to the said court to be held 

on the day of then next, twenty-four, SfC, by 

whom, SfC, and who neither, SiC, to recognize, 8fC., because as 
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well^ 8(C., And tbe same day is given to the plainti£p and gar- 
nishee aforesaid^ to be there^ ^c. 



X. 

Postea, and Verdict for Plaintiff . 

Afterwards^ that is to say, on the day of , in the 

year of the reign of our Sovereign lady Queen Victoria, 

the jurors of the jury aforesaid being solemnly called, twelve 
of them appeared, who being elected, tried, and sworn upon 
the said jury to declare the truth of and concerning the pre- 
mises, and to try the issue joined between the said parties 
in the plea aforesaid, for their verdict on their oath say. 

For the whole of Monies attached. 

That at the time of makiDg the attachment aforesaid the said garnishee had 
owed to and detained from, and yet has, owes to, and detains from the said 
defendant named in the bill original and attachment aforesaid, the said —^^ 
pounds, as the proper monies of the said defendant, in manner and form as 
the said plaintiff by his attachment hath above supposed. Therefore, 8^c, [See 
Form of Judgment.] 

For part of Monies attached. 

As to pounds, part of the said pounds in monies numbered above- 
mentioned to be attached, that at the time of making the attachment afore- 
said the said garnishee had owed to and detained from, and yet has, owes to, 
and detains iix>m the said defendant named in the bill original and attachment 

aforesaid, the said pounds, as the proper monies of the said defendant, 

in manner and form as the said plaintiff by his attachment aforesaid hath 

above supposed ; and as to pounds residue (a) of the said pounds, the 

jury aforesaid upon their oath aforesaid further say, that the garnishee, at 
the tune of making the said attachment, or at any time since, had not owed 
to or detained from, nor yet has, owes to, or detains from the said defen- 
dant the said pounds or any part thereof, in manner and form as the said 

plaintiff by his said attachment hath above supposed. Therefore, Sfc, 

For Money, Debitum inprasenti solvendum infuturq. 

That the said garnishee was indebted to the said defendant in the sum of 

pounds ; but that the said sum of pounds does not become due and payable 

by the said garnishee to the said defendant until the day of next. 

(a) When part only is found for the plaintiff, the remainder must be nega- 
tived, or it will be an imperfect verdict. BeUamy v. Upton, 1 Shower, 359, 
case 229. 

M 



^ 
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For Goods. 

That at the time of making the attachment aforesaid the said gamisbee had 
and detained from, and yet has and detains from the said defendant named in 

the biil original and attachment aforesaid, the said as the proper 

goods and chattels of the said defendant, in manner and form as the said 
plaintifr by his attachment hath above supposed. Therefore, Sfc. [See Farm 
qf Judgment qf Apprauemeni,] 

For part of Goods attached. 

At to , part of the said goods and cbattela abovementioned to be 

attached, that at the time of making the attachment aforesaid tbe said gar- 
nishee had and detidned from, and yet has and detains from the said defen- 
dant named in the bUl original and attachment aforesaid, the said • 

as the proper goods and cbattels of the said defendant, in manner and form 
as the said plaintiff by his attachment aforesaid hath above supposed ; and as 

to , residue (a) of the said goods and chattels abovementioned to be 

attached, tbe jury aforesaid upon their oath aforesaid further say, that the 
garnishee at the time of making the said attachment, or at any time since, had 
not or detained from, nor yet has or detains from the said defendant the said 

or any part thereof, in manner and form as the said plaintiff by his 

said attachment hath above supposed. Therefore, Sfc, [See Form qf Judgment 
of Appraisement.] 

For Monies and Goods. 

That at the time, 8fc., [as inform qf Verdict for PUant^for Jlf<mu>#, to the 
words ** hath above supposed," and then as follows] and the jury aforesaid 
upon their oath aforesaid further say, that the garnishee at the time," 4^., 
[conclude as in form of Verdict for PkUnti^ for Goods]. Therefore, ifc. 
[See Form qf Judgment in the case (f Monies and Goods attached.] 

For part of Monies and part qf Goods attached, or for the 
whole of one and part of the other. 

[The Form of Postea to meet these cases may be easily constructed 
from the preceding Forms, stating the affirmative or negative of 
the issue in respect to either the monies or goods, in part or in all, 
as directed in the preceding Forms, as the case may be.'] 

Property in Boxes, SfC, 

[Where the attachment is for property in cases or boxes locked, 
SfC, the jury must find the number and description, of cases as de- 
tailed in the record, and the judgment of the court will be to open 
them, and appraise the contents."] 



(a) See note, p. 161. 
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Garnishee's Lien, 
llf the garnishee has a lien upon the goods ^ the jury must find 
the amount due, as follows :] 

And the jury aforesaid upon their oath aforesaid further say that the said 
garnishee has a claim or lien upon the said goods and chattels, amounting to 
the sum of pounds. 



XI. 

Judgment Docquet. 

In the Mayor's Court, London. 



Plainti£P. 

Garnishee. 

Defendant. 



Action entered day of . 18 

Debt, sS Sworn, {€ 

Judgment by default (a) for sS 

— -day of 18—. 



G.H. 

Plaintiff's Attorney, 
of 



XII. 

Judgment for Plaintiff^ on Verdict, for Money. 

Therefore it is considered by the Court that the said plaintiff 

have execution of the said pounds in monies numbered, 

so attached as aforesaid [and by the jury found as aforesaid (b), 

subject to the garnishee's lien of pounds as aforesaid] by 

pledges, 3rc., if the defendant, SfC, and process for the re- 
mainder, 3rc. 

(a) If the judgment be for want of plea, or on withdrawal of plea, say 
'* judgment for want of plea," or " on withdrawal of plea." 

If for plaintiff on verdict, say ** judgment for plaintiff on verdict." 

If for appraisement of goods, say "judgment of appraisement ;" and where 
the judgment is final, say " final judgment of goods appraised at — ^ pounds." 

{b) Omitted when the judgment is by default. 

M 2 
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xin. 

Entry of Satisfaction on the Record of Attachment. 

And the said plaintiff here in court, according to the custom , 
8sc,y found sufficient pledges to restore, SfC, if the defendant, 

/Irc., that is to say and [ here insert the 

christian and surnames of the pledges to restore"] ; and there- 
upon a precept for that purpose being delivered to the said 
seijeant-at-mace, the said plaintiff had execution of the said 

pounds in monies numbered, so attached and condemned 

as aforesaid [or in case of goods, say the said plaintiff had 
execution of the said goods and chattels so attached and 

appraised as aforesaid, at the sum of pounds } and if 

the garnishee have a lien on the goods, add subject to the gar- 
nishee's lien thereon of pounds], and thereof hath ac- 
knowledged himself satisfied. 



XIV, 

Judgment of Appraisement of Goods, either by Default or on 

Verdict. 

Therefore it is considered by the Court that an appraisement 

be made of the said goods and chattels, to wit, the said 

so attached as aforesaid 5 whereupon, at the further 

petition of the said plaintiff made to the said court by his 

said attorney, it is by the same Court commanded to the said 

seijeant-at-mace that he cause the said goods and chattels 

[or the said , describing the goods spedficdUy where only part of the goods 

are found by the Jury; or, tohere packages are attached, describe them asfoUowa, 
e.g, : "Two packages (or boxes) , marked respectively A and B, to be opened in 
bis presence, and tbe same and tbe goods and cbattels tberein contained, "] 

to be appraised in the presence of him the said seijeant-at- 

mace according to the custom of the said city, so that he 

have an appraisenient thereof here in court, on the day 

of——. 

For Monies and Goods in one Attachment. 

Therefore, 8fc., [as in Form No. XII. to the end, and then contume asfnUows'] 
''And it is farther considered by the Court that an appraisement be made, 
^-c, (as directed ncpra). 



at 
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XV. 
Precept of Appraisement of Goods attached. 

In the Mayors Court, London. 

To , one of the seijeants-at-mace of the said 

court, or to any other seijeant-at-mace. 
It is commanded, that according to the custom of the city 
of London you do cause [(a) two bales of wool, marked re- 
spectively A and B,] to be appraised in your presence, upon 
the oaths of two freemen of the city of London, as the proper 

goods and chattels of defendant, heretofore attached 

in the hands and custody of ■ " garnishee, at the suit of 

plaintiff, so that you have an appraisement thereof 

here in court without dday. Dated at the Guildhall, London, 

this day of 18 — . 

G. H. [Registrar.] 

Plaintiff's Attorney, 
of 

XVI. 
Precept to open Boxes and Appraise the contents. 

Where the property is contained in boxee locked or faMtened, inttead qf the 
words between the \^ ], insert "the two boxes and packages marked respec- 
tively Y Z to be opened in your presence, and the said boxes and packages, 
and the goods and chattels therein contfdned." 



XVII. 

Inventory and Appraisement of Goods attached. 

In the Mayor s Court, London. 

An inventory and appraisement taken and made this 

day of — ^ 18 — , by of , and of 

, of [two bales of wool, marked respectively A 

and B, or, in the ease of packages or boxes locked, two pack- 
ages or boxes, marked respectively Y and Z (5)], lately 
attached in this court by plaintiff, in the hands 

(a) This must follow precisely the language of the finding of the jury. 
(6) This must be in the precise terms of the precept. 
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and custody of — — — garnishee, as the proper goods and 
chattels of defendant [t» case of j^kages, SfC, add 

here and of the goods and chattels therein contained, namely, 
1000 yards of lace], which said goods and chattels [in case 
of packages, S[C,, add together with the said two packages 

or hoxes,] are valued and appraised at the sum of 

pounds. 
Sworn by the said and , at the Mayor's 

Court Office, London, this — ' — day of ■ 18 — : 

before me, 3rc. 



xvni. 

Entry of J^f^aiaement upon the Record. 

On which day the seijeant-at-mace returned and certified to 
the said court, that he, by virtue of the said precept to him 
directed, had caused the said goods and chattels [or the said 
, or the said two packages or boxes marked respec- 
tively A and B, to be opened, and the same and the contents 
thereof, that is to say {describe the property)'}, to be appraised 

on the oaths of and , freemen of London, to the 

value of pounds, which said appraisement the said ser- 

jeant-at-mace has ready here in court as to him above com- 
' manded 3 and thereupon the said plaintiff prays execution of 
the said goods and chattels to be awarded to him, ^c. [If the 
garnishee have a lien, add here subject to the garnishee's lien 
of pounds]. 



XIX. 

Final Judgment /or Goods Appraised. 

Therefore it is considered by the Court that the aforesaid plain- 
tiff have execution of the said goods and chattels so attached 
and appraised as aforesaid [or the said goods and chattels so 
by the jury aforesaid found and valued as aforesaid {as the 
case niay he), and if the garnishee claim a lien, add subject to 
the garnishee's lien of pounds], by pledges, 3fc., if the de- 
fendant, 5rc., and process for the remainder, 3re. 
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XX. 

Execution against Garnishee. 

To , seijeant-at-mace, 8sc., or to any other 

serjeant-at-mace. 
By the Mayor^ 8fC. 

We command you that you take ; if he be to he 

found within the liberties of the city of London^ and him safely 
keep^ so that you have his body here in court without delay, 

to satisfy [the sum of pounds^ or certain 

goods and chattels, that is to say (set out the goods precisely 
in the language of the judgment No. xiv.)], heretofore attached 

and appraised at the sum of pounds in his hands, at the 

suit of the said , as the proper monies [or goods and 

chattels] of defendant, by due process of attachment 

and judgment of the court here before us recovered against 

him the said and have you the said , or 

the said monies [or goods and chattels or the value thereof] 

here in court, without delay, to render to the said , 

according to the tenour and effect of the said judgment thereof 
given. And this you are not to omit on the peril incumbent, 
and have you there this precept. Dated in the Chamber of the 
Guildhall of the city of London, this (a) day of — — 

in the year of our Lord lb — . 

[Registrar.] 

XXL 

Venire of the Jury. 
Same Form as No. ix. 

XXIL 
Verdict for Garnishee. 

Afterwards [8ie. as ante, on verdict for plaintiff, to the words " on 
their oath say,*' and then thus, where money is attached] : 

That at the time of making the said attachment, or at any 
time since, the said garnishee had not owed to or detained from, 
nor yet has, owes to, or detains from the said defendant named 

(a) Day of signing judgment. 



d 
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in the bill original and attachment aforesaid^ the said 

pounds in monies numbered as the proper monies of the said 
defendant, or any part thereof, in manner and form as the said 
plainti£P has above supposed. Therefore, 8sc, {See Form of 
Judgment,'] 

• Where Goode are attached. 

That at the time of making the said attachment, or at any time ainoe, the said 
garnishee had not or detained from* nor yet has or detains from the said de- 
fendant named in the hill original and attachment aforesaid, the goods and 
chattels aforesaid, or any part thereof, as the proper goods and chattels of the 
said defendant, in manner and form as the said plaintiff has above supposed. 
Therefore, ^. 

Where both Money and Goods are attached. 

That at the time of making the said attachment, or at any time since, the said 
garnishee had not owed to or detained from, nor yet has, owes to, or detains 
from the said defendant named in the bill original and attachment aforesaid, 

the said pounds as the proper monies of the said defendant or any part 

thereof, or the said goods and chattels as the proper goods and chattels of the 
said defendant or any part thereof, in manner and form as the said plaintiff 
has above supposed. Therefore, 8fc, 



XXIIL 

Judgment for Garnishee on Verdict. 

Therefore it is considered by the Court that the said plaintiff 
take nothing by his attachment aforesaid, and that the said 
garnishee go acquitted thereof without a day, S[C. 

XXIV. 

Docquety Judgment for Garnishee. 

In the Mayor*s Court, London. 

Plaintiff. 

Garnishee. 

Defendant. 

Action entered day of 18 — . 

Judgment for garnishee (a), 

day of 1 8—. G. H. 

Garnishee's Attorney, 
of 

(fl) " On Verdict "or** for want of prosecution " aw the comb may be. 



P7"* 
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XXV. 

Appearance of Garnishee. 

In the Mayor's Courts London. 

Plaintiff. 

Defendant. 

Garnishee. 

Action entered day of 18 — . 

Appearance of garnishee day of 18 — . 

G.H. 
Garnishee's Attorney^ 
of 

Notice thereof, 

day of 18—. 

In the Mayor's Courts London. 

against 

Sir, — ^Take notice that I have entered an appearance for 
the garnishee herein. 

To Mr. Yours, 3fc., G. H. 

Plaintiff's Attorney. of 



XXVI. 

Plea of Garnishee, Nil habet, generally. 

In the Mayor's Court, London. 

Plaintiff, against Garnishee. 

Defendant. 

And the said garnishee, by his attorney, on the day 

of in the year of the reign aforesaid, comes and 

says that the plaintiff ought not to have execution of the said 

pounds in monies numbered [or if attachment he for goods 

only, say ought not to have judgment of appraisement of 
the said goods and chattels 5 or, if the attachment he for both 
money and goods, say ought not to have execution of the said 
pounds in monies numbered, or judgment of appraise- 
ment of the said goods and chattels], so attached as aforesaid, 
or any part thereof, because he says that at the time of making 



M 
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the said attachment^ or at any time since^ he had not owed to 
or detained ^m^ nor yet has^ owes to^ or detains from the said 
defendant named in the bill original and attachment aforesaid^ 

the said pounds or any part thereof [or, in case of goods, 

he had not or detained from nor yet has or detains from^ 8fC, 
the said goods and chattels or any part thereof; or in case of 
money and goods, he had not owed to or detained from^ nor yet 

has^ owes to^ or detains from^ SfC, the said pounds or 

any part thereof^ or the said goods and chattels or any part 
thereof] > in manner and form as the plaintiff by his said at- 
tachment hath above supposed^ and of this he puts himself 
upon the country^ SfC. G. H. 

Gamishee*i3 Attorney^ 

of 

Pka of Garnishee, Nil habet at the time of Attachment made. 

[Where the record charges the garnishee with owing money to the defendant 
only at the time of the attachment made, it would appear that the garnishee 
might plead denying the indebtedness of the garnishee at the time of the at- 
tachment without denying that he became indebted after the attachment made, 
as follows :] 

And the said garnishee by — — his attorney, on the 

day of , comes and says that the said plaintiff ought not 

to have execution of the said monies or any part thereof so 
attached as aforesaid, because he says that at the time of 
making the said attachment he had not owed to or detained 
from, and did not owe to or detain from the said defendant 
named in the bill original and attachment aforesaid the said 
monies or any part thereof, in manner and form as the said 
plaintiff by his attachment has above supposed, and of this 
the garnishee puts himself upon the country, Stc, 

G. H. 
Garnishee's Attorney, 

of 

[See post. Form of Record.'] 

XXVII. 

Plea of Garnishee, Debitum in prasenti solvendum in futuro. 

[Although a garnishee might plead this specially, it does not appear requisite, 
as he could give evidence under the plea of nil habet, that the debt was not due 
at the time of plea pleaded, the jury would therefore find specially according 
to the fact, and the judgment would be in pursuance of the ver^ct.] 
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xxvra. 

Notice of putting in Bail in Dissolution of Attachment* 

In the Mayor's Courts London. 

Between Plaintiff. 

Defendant* 
Garnishee. 
Take notice^ that it is the intention of the abovenamed de- 
fendant to put in bail at the suit of the abovenamed plaintiff, 
and in dissolution of the attachment made in the hands of the 
abovenamed garnishee^ and that the names and descriptions 

of the proposed bail are and (a). 

And further take notice that the said proposed bail will on 

the — day of , at o'clock in the noon (a), 

attend at the office of this court to enter into the required 
recognizance^ and to justify themselves as good and sufficient 

bail in that behalf. Dated this day of 18 —. 

To Mr. Yours, ^c, G. H. 

Plaintiff's Attorney. Defendant's Attorney. 

XXIX. 

Execution against Defendant. 

Xo , seijeant-at-mace^ ^c, or to any other 

seijeant-at-mace. 
By the Mayor, Ssc. 

Take if — be to be found within the liberties of 

the city of London, and safely keep so that you have 

body here in court without delay, to satisfy ___ as well 

a certain debt of , which the said , lately in the 

. Queen's Majesty's Court holden before us the said mayor and 
aldermen in the Chamber of the Guildhall of the said city, 

recovered' against , and also , which in the said 

Queen's Majesty's Court holden before us the said mayor and 
aldermen in the Chamber of the Guildhall of the said city, 
were adjudged to the said > for — damages sus- 
tained, as well by detaining the said debt as for costs 



(a) See anie, pp. 106, 107. 
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and charges about suit in that behalf expended, whereof 

the said is convicted, as appears to us the said mayor 

and aldermen of record. And have there this precept. Dated 

at the Guildhall, London, this day of in the year 

of our Lord one thousand eight hundred and sixty — . 
G. H. 
Attorney for the Plaintiff, [Registrar.] 

of 

XXX. 

Scire factoB against Bail. 

In the Mayors Court, London. 

To — — — , one of the Serjeants -at mace, ^c, or to 
any other seijeant-at mace. 

Whereas heretofore, that is to say, on the day of 

in the year of our Lord 18 — , in the year of the reign of 

her present Majesty (Queen Victoria, came into the Queen's 
Majesty's Court, holden before the mayor and aldermen of 
the city of London in the Chamber of the Guildhall of the 
said city, situate in Saint Michael Bassishaw in the ward 
of Bassishaw within the said city, according to the custom of 

the said city, of in the of 

, , and ! — of in the of ^ 

, in their proper persons, and became pledges and 



bail, and each of them became pledge and bail, for , 

that if the said should happen to be convicted at 

the suit of , in an action of debt for pounds, 

then lately commenced or depending in the same court by and 

at the suit of the said against the said , 

then the said bail consented, and each of them consented, that 
as well the debt aforesaid as aU such damages as should be 

adjudged to the said in that behalf should be made 

of their and each of their lands and chattels, and levied to 

the use of the said , if that the said and 

did not have the body of the said ' forth- 
coming at the end of the suit, or pay to the said what 

should be recovered against him the said > as by the 

record of the said recognizance still remaining in the said court 

more fully appears 5 and although the said afterwards, 

to wit, on the day of in the year of our Lord 
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18 — , in the said courts by consideration and judgment of the 

same court, recovered against the said in that action 

the said debt of pounds, as also — , which in and 

by the said court were adjudged to the said for his 

damages which he had sustained as well on occasion of the 
detention of his said debt as for his costs and charges by him 
about his suit in that behalf laid out and expended, whereof 
the said was convicted, as by the record and pro- 
ceedings thereof stiU remaining in the said court more fully 
appears, and which said judgment and also the said recogni- 
zance are still in their fuU force, strength, and effect, and not 
in the least reversed, annulled, made void, or satisfied, yet 

the said hath not as yet paid the said debt and 

damages or any part thereof to the said , nor was 

he forthcoming on the occasion aforesaid, nor have the said 

and or either of them paid to the said 

' what has been recovered against the said , 

according to the form and effect of the said recognizance, as 
the said mayor and aldermen have been given to understand : 
Wherefore the said — — - hath humbly besought the said 
mayor and aldermen to provide him a proper remedy in this 
behalf 3 and the said mayor and aldermen, being wiUing that 
"what is just in this behalf should be done, command you the 
said Serjeant -at-mace, that by honest and lawful men of the 
said city you do, according tt> the custom of the said city, 

warn and make known to the said and 

to be and appear in the Queen's Majesty* s Court, to be holden 
before the same mayor and aldermen of the said city in the 

Chamber of the Guildhall of the said city on the 

day of , to show if they have or know, or if either 

of them hath or knoweth, of anything to say for themselves 
or himself why the said ought not to have exe- 
cution against the said and of the debt and 

damages aforesaid, according to the force, form, and effect 
of the said recognizance, if it shall seem expedient for him so 
to do 5 and further, to do and receive what the said court shall 
then consider of them in this behalf. And have there then the 
names of those by whom you shall so make known to them, 
and this precept. Dated at Guildhall the day of 

18—. 

[Registrar.] 
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XXXI. 

Affidavit of amount of Money in possession of Garnishee. 

In the Mayor*s Courts London. 

Between Plaintiff. 

Garnishee. 
Defendant. 

of inaketh oath and saith^ that at the 

time of making the attachment herein he had no goods or 
chattels in his possession belonging to the defendant^ and that 
at the time of making the said attachment he owed to the said 
defendant^ or had in his possession belonging to the said defen- 
dant the sum of pounds^ and no more. And this depo- 
nent further saith^ that since the making of the said attach- 
ment^ he has not become indebted to the said defendant, nor 
has he received on account of the said defendant any further 
or other sum of money, or any other property^ nor is he aware 
of any other sum of money or property coming into his pos- 
session on account of the defendant. 

[If the affidavit is made after plea, it need only mention the 
amount in hand to the time of plea pleaded."] 



XXXIIi 

Scire facias ad disprobandum debttum^ and Record. 

In the Mayor's Court, London. 

Xo , one of the seijeants-at-mace of this 

court, or to any other seijeant-at-mace, SiC. 

It is commanded that you summon ■ [the plain^ff], to be 

and appear in this court on the day of 18 — , to 

show cause why the sum of pounds, of and belonging to 

[defendant'], and attached by you in the hands of — , 

and had and received by the said — in^ pursuance of the 

judgment of this court of the day of 18 — , ought 

not to be restored and paid to the said ■ — [the defendant] 
in the said attachment, according to the custom of the said 
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city ', and further^ that if he do not appear, judgment will be 
signed against him by default. And have you there then this 
precept, ^c. Dated this day of — — 18 — • 

G. H. 

Defendant's Attorney, [Registrar.] 

of 



In the Mayors Court, London. 

Whereas heretofore, that is to say, on the day of 



in the year of the reign of her present Majesty Queen 

Victoria, came into this court according to the cus- 
tom of the same city, and then and there in the same court, ac- 
cording to the custom of the said city, affirmed his certain bill 

original against , in a plea of debt upon demand of 

pounds of lawful money of Great Britain, ^c, as appears 

by the record thereof in the said court, and appointed in his 

stead his attorney, and then and there prayed process 

to be granted to him against the said ,upon his said 

bill original, and it was then granted according to the cus- 
tom of the said city : And thereupon it was commanded to 
, one of the serjeants-at-mace and ministers of the 
said court, that he, according to the custom of the said city, 

should summon by good summoners the said , to be 

and appear in the same court to answer the said in 

the plea aforesaid; at which said court the said seijeant-at- 
mace, according to the custom of the said city, returned and 

certified to the said court that the said was not to be 

found within the said city, nor had anything within the liber- 
ties thereof whereby he could be summoned : And thereupon 
the said , at the same court, was solemnly called, 

and did not appear but made default; whereupon the said 

prayed process of the said court, according to the 

custom of the said city, to attach the said by his 

monies being in the hands and custody of , so that 

the said ■ should appear at the then next court to be 

holden, ^c, to answer the said in the plea aforesaid ; 

and afterwards, to wit, on the day of aforesaid, 

the said — ^— was attached by in monies num- 
bered, as the proper monies of the said , in the hands 

and custody of the said the garnishee, according to 




V 
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the said cuBtom, SfC. And whereas afterwards^ and after, divers 
proceedings had thereon, as by the said record appears, to wit^ 

at a court holden on the day of in the year 

of the reign aforesaid, the said ■ recovered judgment 

against the said ■ for pounds, in monies num- 

bered, as the proper monies of the said ■ in his hands 

and custody -, whereupon it was considered by the said court 

that the said should have execution of the said 

pounds in monies numbered, so attached as aforesaid, by 

pledges, according to the custom of the said city, to restore, 
^c, if the defendant, ^c, and process for the remainder, S;c. ; 
and thereupon the said found pledges so as afore- 
said, according to the custom, 8sc., to wit and 

, and thereupon the said — ^— . had execution 

of the said pounds, so as aforesaid in the hands and cus- 
tody of the said , and thereupon the said 

acknowledged himself thereof satisfied : And afterwards, and 
within a year and a day next after judgment and execution 

had of the said pounds attached as within mentioned, 

(that is to say), on the day of in the year 

of the reign of our Sovereign Lady (Queen Victoria, the within 

named d^endant in his own proper person came 

into court, and then and there, according to the custom of 
the said city, prayed process to warn the said plaintiff to be 
and appear in this court to show cause, Sfc. : Whereupon, at 
the same court, it is commanded to the said seijeant-at-mace, 
that he, according to the custom of the said city, warn and 
make known to the said plaintiff to be and appear here in this 

court, to be holden, ^c, on the day of , 

to show cause, Stc, why the said defendant should not have 

restitution of the said pounds in monies numbered [or 

of the said goods and chattels, or the value thereof], so in 
execution had by the said plaintiff as aforesaid 5 at which 
said court holden, ^c, the said serjeant-at-mace returned and 
certified that he, by virtue of the said precept to him directed, 
and according to the custom, Stc, had warned and made known 
to the said plaintiff to be and appear at this court, to show 
cause, SfC, as above commanded ; and thereupon, at the same 
court 



f 
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xxxni. 

Summons on Scire facias ad disprobandum debitum. 

In the Mayor's Courts London. 

You are required to be and appear in this court on the 

day of 18 — , to show cause why the sum of 

pounds of and belonging to , and attached in the 

hands of and had and received by you in pursuance 

of the judgment of this court of the day of 18 — , 

ought pot to be restored and paid to the said in the 

8£ud attachment^ according to the custom of the said city 3 and 
take notice, that if you do not appear judgment will be signed 
against you by default. Dated this day of 18 — . 

x.y. 

To Mr. Seijeant-at-mace. 

XXXIV, 

Appearance of the Defendant, on Writ of Scire facias ad 

disprobandum debitum. 

[7*0 be entered, following Form xxxii.] 

the said defendant in his own person appeared, and then and 
there, according to the custom of the said city, [found pledges 

and sureties, to wit, and — {if the defendant 

appears under order of the court hy CotnmonBail, then John Doe 
and Richard Roe may he inserted), or rendered his body to pri- 
son] to plead with the said within mentioned, ac- 
cording to the custom of the said cityj and the swd ■ 

then and there appointed in his stead his attorney 

against the said ■ — in the plea aforesaid. 



XXXV. 

Appearance of the Plaintiff on the Scire facias ad dispro- 
bandum debitum. 

- ITo be entered, following Form xxxiv.] 

And the said plaintiff was solemnly called and appears, and 
appoints in his stead his attorney. 

N 
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XXXVI. 

Judgment for want of Abearance of the Plaintiff on Scire 

facias ad disprobandum debitum. 

And the said plaintiff was solemnly called and doth not appear^ 
but makes default : Therefore it is considered by the Court 
that the said defendant go acquitted of the bill original of the 
said plaintiff aforesaid^ and that the said defendant have resti- 
tution of the aforesaid pounds in monies numbered^ so 

as aforesaid attached and in execution had^ 8(c, 

xxxvn. 

Prayer of Stet Billa. 

[To he entered, following Form No, xxxv.] 
And prays that his bill original may standi and that the defen- 
dant may plead thereto. 

[The prayer of Stet billa terminates the proceedings upon the 
Scire facias ; but upon the record of the action and attachment, 
after the satisfaction, the appearance of both plaintiff and de- 
fendant must be entered as follows :] 
And afterwards [and within a year and a day after execution I 

had of the said pounds attached and condemned as within 

mentioned^ if m], that is to say, on the day of 

in the year of the reign of our Sovereign Lady Queen 

Victoria, the within-named defendant in his own proper per- 
son came into the court of our said Lady the (Queen, and then 
and there found pledges and sureties [^or as the case may be], 

to wit ■■ and to plead with the within-named 

upon the plea of his biD original within mentioned 

until the end of the same plea, according to the custom of the 

same city, and then and there appointed in his stead 

his attorney, and then and there by the said attorney offered 

himself against the said ready to justify and . plead 

and disprove the debt of the said demanded by his 

said bill original, or otherwise to discharge himself therefrom, 
according to the custom of the same city -, and at the same 

court the said plaintiff appears and appoints in his stead 

his attorney, and prays that his bill original may stand, and 
that the defendant may plead thereto. 



Form^ of Procedure, xxxviii. — XL. 179 

xxxvni. 

Judgment on Verdict : Defendant having appeared by Scire 

facias ad disprobandum debitum* 

[The Postea mil be in the form of a verdict for the plaintiff in 
ordinary actions in the Mayor's Court : and then continue"] 

Therefore it is considered by the Court that the aforesaid plain- 
tiff recover against the said defendant his debt and damages 
aforesaid, by the jury aforesaid in form aforesaid found, and 

also the further sum of pounds for his costs and charges 

adjudged of increase to the said plaintiff with his assent, which 

said debt, damages, and costs in the whole amount to 

pounds. 

XXXIX. 

Judgment of Restitution where the amount recovered under the 
Attachfj^ent exceeds the Debt and Costs. 

[After Form No. xxxviii. add] 

And it is further considered by the Court that the said defen- 
dant have restitution of the sum of pounds, being the 

balance of the sum of ' pounds in monies numbered, so 
attached as aforesaid and in execution had, SiC. 



XL. 

Judgment of Restitution for the whole amxmnt. 

[The Postea will be in the form of a verdict for the defendant in 
ordinary issues in the Mayor's Court : and then continue] 

Therefore it is considered by the Court that the said defendant 
go acquitted of the blQ original of the said plaintiff aforesaid, 
and that the defendant have restitution of the aforesaid -— — 
pounds in monies numbered, so as aforesaid attached and in 
execution had, 8(c. 

N 2 
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XLI. 

Praeipefor a Rule to Prosecute* 

In the Mayor*s Court, London. 

Plaintiff. 

Garnishee. 

Defendant. 

Action entered day of 18 — . 

Attachment made day of 18 —. 

Rule to prosecute day of 18 — . 

G.H. 

Plaintiff's Attorney, 

of 

xLn. 

Affidavit o/ Service of Rule to prosecute Attachment. 

In the Mayors Court, London. 

Between Plaintiff. 

Garnishee. 
* Defendant. 
I G. H. of, ^c, make oath and say, that I did on the -^— — day 

of [personally] serve Mr. the attorney for 

the abovenamed plaintiff in this cause with a true copy of a 
rule to prosecute this attachment [if the service be not personal, 
state how effected, as by delivering to and leaving the said copy 

rule with a clerk of the said Mr. at his office situate 

8(c., or as the case may he'\, which said rule is hereunto an- 
nexed. And I further say that uo copy recprd or other pro- 
ceeding has been delivered had or taken in this attachment 
by or on behalf of the said plaintiff. 

Sworn, *c. [See Form of Jurat, ante.] 



XLIII. 

Record and Judgment for want of Prosecution in an 

Attachment. 

In the Mayor s Court, London. 

Be it remembered, that an action was entered on the 

day of , A.D. 18 — , against defendant, at the 
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suit of plaintiff^ in a plea of debt upon demand 

[or upon record^ as the case may be"] of pounds of lawful 

money of Great Britain ; and whereas an attachment was on 

the day of , a.d. 18 — , made thereon in the hands 

of ' garnishee^ and whereas the said — — . [i^ar- 
nishee'] appeared to the said attachment; and whereas the 
said Iplaintif] hath not prosecuted his said attach- 
ment with effect : Therefore it is considered by the Court that 
the said plaintiff take nothing by his attachment aforesaid^ 
and that the said garnishee go acquitted thereof without a 
day, SfC. 

XliIV. 

Serjeanfs Return of Elongavit. 

Thereupon the said seijeant-at-mace returned and certified to 
the said court that the goods and chattels aforesaid [or the 
goods and chattels, to wit, the said by the jury afore- 
said found, as the case may he'\ to places out of the liberties of 
the said city are eloigned, so that an appraisement thereof 
could not be made, as to him the said seijeant-at-mace was 
above commanded. 

XLV. 

Postea, Verdict, and Judgment upon Elongavit. 

And because the said garnishee hath eloigned the said last- 
mentioned goods and chattels out of the liberties of the said 
city, so that the same cannot be appraised : Therefore it is 
commanded by the said Court that an inquiry be made of the 
value thereof, ^e. 5 and it is commanded by the said Court to 
the said seijeant-at-mace that he summon a jury to inquire 
and assess the value of the said goods and chattels so eloigned 
as aforesaid; whereupon the said seijeant-at-mace returned and 
certified to the said court that he, by virtue of the said precept 
to him directed, had, according to the custom of the said city, 
summoned a jury to inquire and assess the value of the said 

goods and chattels so eloigned as aforesaid ; and on the 

day of , in the year of the reign of her present 

Majesty Queen Victoria, the jurors aforesaid being solemnly 
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demanded, twelve of them appeared, who being elected, tried, 
and sworn according to the custom of the said city to declare 
the truth of and concerning tlie premises, and to inquire the 
value of the said goods and chattels so eloigned as aforesaid, 

upon their oaths assess the value of the same at pounds. 

Therefore it is considered by the Court that the aforesaid plain- 
tiff have execution of the said sum of pounds, being the 

value of the said goods and chattels so attached [and by the 
jury found] and eloigned, and by the jury appraised as afore- 
said, by pledges, ^c, if the defendant, ^c, and process for the 
remainder, ^c. 

XLVI. 

« 

Bill of Proof. 
And now comes here into court in his own person 



of: (a) and claims to be admitted to prove [a certain 

sum of money, to wit, pounds, or certain goods and 

chattels, describing them], being in the hands and custody oi 

attached and defended, 5fC., under and by colour of 

a certain bill original affirmed against defendant, at 

the suit of , in a plea of debt upon demand \pr as 

the case may be,] in the court here, on the day of 

18 — , as in the record of attachment specified to be the [pro- 
per monies, or goods and. chattels] of and belonging to the 
said approver, and humbly prays to be admitted to make this 
proof, according to the custom of the city of Loudon. 

XLVIL 

Pradpe on filing Bill of Proof. 

Approver. 
Plaintiff. 
Garnishee. 
Defendant. 



Action entered day of 18 — • 

Bill of Proof day of 18—. 



G. H. 

Approver's Attorney, 
of 



(a) The Bill of Proof is made in the name of the approver, in person. 
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XLVIII. 

Affidavit of Service of Rule for Probation. 

In the Mayor's Courts London. 

Between Approver. 

PlaintifiF. 
Garnishee. 
- . Defendant. 

I G. H. of, 8(C,y make oath and say that I did on the 



day of 18 — , personally serve Mr. — ; the at- 
torney for the abovenamed approver in this cause^ with a true 
copy of the rule hereunto annexed^ [or, if not personally served, 

say did on, 5fc. serve Mr. , the attorney for, 5fC., with 

a true copy of the rule hereunto annexed, by delivering to and 

leaving the same with a clerk of the said Mr. at his 

office, situate, SfC. or as the case may be]. And I further say 
that no probation or other proceeding has been delivered had 
or taken by or on behalf of the said approver upon the Bill of 
Proof herein since the service of the said copy rule as aforesaid. 
Sworn, Sfc. 

XLIX. 

Probation where the Goods of the Approver have been sold to 
the Garnishees by the Defendant, agent of the Approver , and 
the price has been, attached. 

And the said approver by his attorney 

says, that the said money so attached as aforesaid, and every 
part thereof, is money due and payable by the said garnishee 
to him the said approver as and for the price and value of 
divers goods and chattels heretofore of him the said approver 
before the said attachment sold and delivered by him the said 
approver to the said garnishee, by and through means of his 
agent in that behalf, the said defendant. And the said ap- 
prover further saith, that the said defendant never had* any 
property or possession whatever of or in the said goods and 
chattels or any part thereof, other than as such agent thereof, 
for sale as aforesaid 3 and that the said money so attached as 
aforesaid, and every part thereof, was and is the price and value 
of the goods aforesaid so as aforesaid sold by the said approver 
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to the said garnishee, and not otherwise j and that no part of 
the said sum of money so attached as aforesaid ever belonged 
to, or could or would have passed into the hands or possession 
of the said defendant, otherwise than as the proper monies of 
him the said approver. And he prays to be admitted to prove 
the same, according to the custom of the city of London. 

PUa to same. 

And the said plaintiff to the probation of the said approver 
saith, that the money so attached as aforesaid, and every part 
thereof, is the proper money of the said defendant, and not of 
the said approver in manner as in the said probation is men- 
tioned 5 and this the plaintiff prays may be inquired of by 
the country, Stc. 
And the said approver doth the like. Therefore, Sfc. 

Probation where the Ooods attached are the property of the 
Approver y and delivered to Defendant as his Agent for sale. 

And the said approver — — — by his attorney 

saith, that before the time of making the said attachment the 
said approver was possessed of certain goods and chattels, to 
wit, Iffoods, 8(C. as attached], and being so possessed thereof, 
and before the making of the said attachment, he delivered 
the same unto the said defendant, and the said defendant re- 
ceived the same as agent of and for the said approver, and for 
sale for and on account of the said approver 5 and that the 
goods and chattels so by the said approver delivered to the 
said defendant are the same identical goods and chattels in 
the hands and custody of the said garnishee attached and de- 
fended. And the said approver saith, that the said defendant 
had not at the time of making the said attachment nor at any 
time since, nor hath he now, any interest in the said goods and 
chattels or any part thereof, except as such agent as afore- 
said 3 and that the said goods and chattels were at the time of 
making the said attachment, and from thence have continued 
to be and now are, the goods and chattels of the said approver, 
and that the said approver is alone beneficially entitled thereto -, 
and he prays to be admitted to prove the same, according to 
the custom of the city of London. 
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Probation where the Goods of the Defendant in the hands of 
the Garnishee have been^ sold by the Defendant to the Ap- 
provevy with Notice thereof to the Garnishee before the 
Attachment. 

And the said approver by ■ his attorney 

saith^ that before the making of the said attachment the said 
approver bargained for and bought of the said defendant^ and 
the said defendant then sold to the said approver^ divers goods 
and chattels^ to wit of and belonging to the said de- 
fendant^ then being in the hands and custody of the said gar- 
nishee^ for a large sum of money, to wit, pounds, which 

the said approver then paid to the said defendant 5 and the 
approver saith, that notice of such sale was duly given to the 
said garnishee before the making of the said attachment, and 
that the said garnishee, from the time of such notice so given 
to the said garnishee, hitherto has held the same, and now 
holds the same, for and on account and for the benefit of the 
said approver ; and the said approver saith, that the said goods 
and chattels so by the said approver bought of the said de- 
fendant as aforesaid are the identical goods and chattels in 
the hands of the said garnishee so attached and defended as 
aforesaid, and that the said defendant had not at the time of 
making the said attachment nor at any time since, nor hath 
he now, any beneficial interest in the said goods and chattels 
or any part thereof, for that the same at the time of making 
the said attachment were and still are the proper goods and 
chattels of the said approver 5 and he prays to be admitted 
to prove the same according to the custom of the city of 
London. 

L. 

Verdict on Probation for Approver ^ for whole of the Property 

attached. 

Afterwards, that is to say, on the day of in the 

year of the reign of our Sovereign Lady Queen Victoria, 

the jurors of the jury aforesaid being solemnly called, twelve 
of them appeared, who being elected, tried, and sworn upon 
the said jury, according to the custom of the said city, to de- 
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clare the truth of and concerning the premises^ and to try the 
issue joined between the said parties in the plea aforesaid, for 

their verdict upon their oaths say; that the said [ pounds, 

or goods and chattels], so in the garnishee's hands attached 
as aforesaid, are the [proper monies, or goodd and chattels] 
of the said approver, in the manner set forth by his probation 
herein. 

LI. 

Judgment thereon. 

Therefore it is considered by the Court that the said plaintiff 
take nothing by his attachment aforesaid, and that the garni- 
shee go acquitted thereof without a day, ^c. 

LII. 

Verdict on Probation for Approver^ for part of Property 

attached. 

Afterwards [«rc., aa in Form No, l. to the words upon their 

oath say, and proceed as follows'] : That [ pounds, parcel 

of the monies, or (describing the portion of the goods 

found by the jury as belonging to the approver) parcel of the 
goods and chattels], so in the garnishee's hands attached as 
aforesaid are the [proper monies, or goods and chattels] of 
the said approver, in the manner set forth by his probation 

herein. And as to [ pounds residue of the monies, or 

residue of the goods and chattels] so in the garni- 
shee's hands attached as aforesaid, the jury aforesaid upon 

their oath aforesaid say that the said [ pounds or ] 

are not the [monies, or goods and chattels] of the said ap- 
prover, in the manner set forth by his probation herein. 

LIII. 

Judgment thereon. 

Therefore it is considered by the Court, that so far as relates 

to the said [ pounds, parcel of the monies, or , 

parcel of the goods and chattels], so in the garnishee's bands 
attached as aforesaid, the plaintiff take nothing by his attach- 
ment aforesaid, and that the garnishee go acquitted thereof 
without a day, Sfc, 
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LIV. 
Certiorari to Remove an Attachment (a). 

VicTOBiA^ by the Grace of God^ of the United Kingdom of Great 
Britain and Ireland Queen^ Defender of the Faith^ to the mayor 
and aldermen of the city of London greeting: We, being 
willing for certain causes to be certified, as well of a certain 

bill original levied in our court before you against 

at the suit of in a plea of debt upon demand [or as 

the plea is] of pounds of lawful money of Great Britain, 

as of a certain attachment thereupon made of the sum of 

pounds in the hands of \tohere more than one attach- 
ment have been made upon the same action, for every additional 
attachment add and also of a certain other attachment there- 
upon made of pounds in the hands and custody of 

concluding with the word respectively] being attached and de- 
fended, command you and every of you that you send to us 
[or, in Common Pleas, to our justices, or, in Exchequer, to the 
barons of our exchequer] at Westminster, immediately after 
the receipt of this writ, the bill original and attachment [or 
attachments] aforesaid, with all things touching the same, as 
fully and entirely as they remain in our court before you or 
any of you, by whatsoever names the parties may be called 
therein, together with this writ, that we may further cause to 
be done thereupon what of right we shall see fit to be done. 
Witness [name of Chief Justice or Chief Baron] at West- 
minster, the day of in the year of 

our reign. 

LV. 

Suggestion^ upon the Record of the Trial, of the Custom of 
London by the Mayor and Aldermen. 

And hereupon it is suggested and manifestly appears that there 
is and imniiemorially has been in the city of London a certain 
custom used and approved of, that when any issue in any court 



(a) This must be returnable immediately, whether in term or out of term. 
Mayor^s Court of London Procedure Act 1857, § 52. 
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of our Lady the Queen and her predecessors is or has been 
joined therein as aforesaid upon any custom of the said city 
used and had, the mayor and aldermen of the said city have 
from time immemorial certified and informed the said court 
and the judges thereof^ and ought from time to time and still 
ought so to certify and inform the said court and the judges 
thereof the said custom^ and of and concerning the same by the 
learned Recorder of the same city verbally^ and the plaintiff 
prays a writ of our Lady the Queen to be directed to the mayor 
and aldermen of the said city^ commanding them to certify to 
and inform the court of our Lady the Queen^ before in 

manner aforesaid^ whether there is and inomemorially has been 
a custom therein as follows^ that is to say, that [here set out the 
custom as in the pleadings], and because the defendant does not 
deny this^ therefore the said writ is granted to the plaintiff, 

returnable before on the day of in the 

year of Our Lord . The same day is g^ven to the same 

parties at the same place. 



LVI. 

Certiorari to return Custom* 

Victoria, by the Grace of God, of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith, to the mayor 
and aldermen of the city of London greeting : Whereas a cer- 
tain action on promises [as the case may he"] hath been lately 

brought and is now pending in our court of at 

Westminster before , between the plaintiff 

and the defendant, for [the non-performance of cer- 
tain promises by the said alleged to have been made 

by the said — : ] in which said action a certain issue hath 

arisen and is joined between the said parties as we are in- 
formed, whether there is and has immemorially been in the 
said city of London a certain custom therein, that is to say, 
[here set out the custom as in the suggestion"], and because it per- 
taineth to you by the Recorder of the said city, according to 
the custom of the said city from time immemorial used and 
approved of therein, to try the truth of the aforesaid issue so 
joined between the said — « and , and to cer- 
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tify the aforesaid custom by word of mouth and not otherwise. 
We conmiand you that you certify and make known in man- 
ner aforesaid to our on the day of next> 

whether there is and immemorially has been in the said city of 
London such custom as in the said issue is stated or not, and 
have there this writ. 
Witness — at Westminster the day of 18 — . 



LVII. 

Affidavit to found Sequestration. 

In the Mayor's Court, London. 

1 of make oath and say, that is 

justly and truly indebted to me. {Here state cause of action. 
See Forms No, i.] 

And that the said occupied a [house or warehouse], 

situate , and that the said [house or warehouse] is 

shtit up, and that neither the said , nor any person 

on his behalf is to be found there, and that I believe that the 
said has abandoned the same. 

Sworn, SfC. 

LVIII. 

Precept to Serjeant-at-mace to Sequester. 

To , seijeant-at-mace, or to any other 

seijeant-at-mace, 8(C, ^ 

By the Mayor, 8fC. 

We commuid you that, according to the custom of the city of 
London, you do sequester a certain [warehouse], situate and 
being [on the ground floor of the house]. No. — , in the city 
of London, and the goods and chattels therein contained, as 

the proper warehouse of to answer in a 

plea of debt upon demand of — —pounds of lawful money of 

Great Britain. Dated this day of 18 — . 

Sworn £ 

G. H. [Registrar.] 

Plaintiff's Attorney, 
of 
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LIX. 

Precept to Sefjeant-at-mace to open Warehouse and Appraise 

Goods. 

To , seijeant-at-mace^ Ssc, or to any other 

seijeant-at-mace. 
By the Mayor, SfC. 

We command you that, according to the custom, ^c, you 
cause to he opened in your presence a certain [warehouse], 
> situate and heing [on the ground floor of the house]. No. — , 
in the city of London, and cause the g^oods and chattels therein 
contained to be appraised by two freemen of the city of Lon- 
don in your presence, as the proper goods and chattels of 

[defendanf], and which said [warehouse], goods and 

chattels were lately sequestered by you, according to the cus- 
tom, S(C,, at the suit of Lp^^iff^, so that you have 

the said appraisement here in court without delay. Dated at 

the Guildhall, London, this day of 18 — • 

G. H. 
PlaintiflTs Attorney, ^ [Registrar.] 

of 

LX. 

Inventory and Appraisement of Goods sequestered. 



An inventory and appraisement taken this day of 

18 — , by of , and of 



of certain goods and chattels in a [warehouse], situate [on 
the ground floor of the house]. No. — , in the city of London, 
and which said [warehouse], goods and chattels were lately 
sequestered by certain proceedings in the Mayor*s Court, Lon- 
don, by \^plaintiff^, as the proper [warehouse], goods 

and chattels of [defendant], and which said goods 

and chattels are of the quantities and descriptions following 5 

that is to say , and are valued by us at the sum of 

pounds. 

Sworn by the said ^ and , 

at — — — 



I 
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LXI. 
Record Judgment afid Execution in Sequestration. 

[Here enter the Action as in the Record of an Attachment,'] 

And the said plamtiff by bis said attorney prays process^ ac- 
cording to tbe custom^ S(C,, and it is granted, 8(c., and there- 
upon it is commanded by the Court to , one of the 

seijeants-at-mace of the said court, that he, according to the 
custom of the said city, summon by good summoners the said 
defendant to appear here in this court to answer the said 
plaintiff in the plea aforesaid, and that he return and certify 
what, 3rc. ; and afterwards, to wit, at the same court, the said 
seijeant-at-mace returned and certified to the said court, ac- 
cording to the custom, SfC, that the said defendant was not 
to be found within the said city -, and at the same court the 
said defendant was solemnly called and did not appear, but 
made default. And now at this same court it is alleged by the 
said plaintiff, by his said attorney, that the said defendant has 
become fugitive, and hath left in his [warehouse], situate [on 
the ground floor of a certain messuage, house, and premises, 

being] , in the parish of, ^c, in the ward of, SfC, 

in the city of London, and within the jurisdiction of this court, 
divers goods and chattels, the property of the said defendant, 
locked up in the said [warehouse] 3 and therefore the said 
plaintiff by his said attorney prays process, according to the 
custom, 8fc., to sequester the said [warehouse], goods and 
chattels of the said defendant, so that the said defendant may 
appear in this court here to be holden, ^c, to answer the said 
plaintiff in the plea aforesaid. Whereupon it is commanded by 
the Court to the said serjeant-at-mace, that he, according to 
the custom, ^c, sequester the said [warehouse], situate, ^c, 
and the said goods and chattels therein contained, so that the 
said defendant may appear in this court here to be holden, ^c, 
to answer the said plaintiff in the plea aforesaid, and tha^ the 
said serjeant-at-mace return, SfCj and afterwards, to wit, at a 

court holden, Sfc, on (a) aforesaid, the said plaintiff, 

by his said attorney appears, and the said serjeant-at-mace re- 



(a) Same as in an Attachment. See Record in an Attachment. 
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turned and certified to the same court that he, by virtue of the 

said precept^ on the (a) day of , between the hours 

of and in the noon^ according to the custom^ 

8fc., made a sequestration of the said [warehouse] of the said 
defendant situate as aforesaid^ and the divers goods and chat- 
tels in the said warehouse contained^ as the proper warehouse^ 
goods and chatteb of the said defendant, so that the said defen- 
dant might appear at this court to answer the said plaintiff in 
the plea aforesaid j and thereupon the said defendant at the same 
court was solemnly called and did not appear, but made a first 
default, which said first default at the same court is recorded, 
according to the custom, ^c, and a further day is given by 
the court to the said defendant to appear at the next court to 

be holden, ^c, on (a) the day of , at which 

said next court holden, SfC, the plaintiff, by his said attorney, 
appears and offers himself against the said defendant in the 
plea aforesaid 3 and thereupon at the same court the said de- 
fendant was again solemnly called and did not appear, but 
made a second default, which said second default is recorded, 
8iC. 3 and thereupon a further day is given by the court to the 
said defendant to appear at the next court to be holden, Ssc.^ 

on (a) the day of aforesaid, at which said 

next court holden, 3rc., the said pldntiff, by his said attorney, 
appears and offers himself against the said defendant in the 
plea aforesaid, and the said defendant was again solemnly 
called and did not appear, but made a third default, which said 
third default is recorded, 8fc, ; and thereupon a further day is 
given by the court to the said defendant to appear at the tfext 

court to be holden, ^c, on (a) the day of , 

at which said next court holden, ^c, the said plaintiff, by his 
said attorney, appears and offers himself against the said de- 
fendant in the plea aforesaid -, and thereupon the said defen- 
dant was again solemnly called and did not appear, but made a 
fourth default, which said fourth default is recorded, 3rc. 3 and 
thereupon, after the said four defaults recorded by the court 
against the said defendant in the plea aforesaid, according to 
the custom, 8fc., the said plaintiff, by his said attorney, prays 
process, according to the custom, 8[C, ; and that the said ser- 



(a) Same as in an Attachment. See Record m an Attachment. 
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jeant-at-mace do> according to the custom of the city/ open 
the said warehouse^ and cause to be appraised the said goods 
and chattels of the said defendant so being in the said ware- 
house. Whereupon it is by the sanle court commanded to the 
said seijeant-at-mace that he cause the said warehouse to be 
<^ned in his presence^ and the goods and chattels therein 
contained to be appraised in the presence of him the said 
seijeant-at-mace, according to the custom of the said city, so 
that he have an appraisement thereof here in court on the 

— ^ day of 1 on which day the said seijeant-at-mace 

returned and certified to the said court that he, by virtue of 
the said precept to him directed, had caused the said ware- 
house to be opened in his presence, and [where a portion 
of the goods is student, say certain of] the goods and 
chattels therein contained, that is to say, ■ to be ap- 
praised on the oaths of and to the value 

of pounds, which said appraisement the said seijeant- 

at-mace has ready here in court, as to him above was com- 
manded ', and thereupon the said plaintiff prays execution of 
the said goods and chattels so appraised as aforesaid to be 
awarded to him, 8fc. : Therefore it is considered by the court 
that the aforesaid plaintiff have execution of the said goods 
and chattels, to wit, the said -— — — so appraised as aforesaid, 
by pledges, SfC, if the defendant, ^c, and process for the re- 
mainder, SfC, And the said plaintiff here in court, in his own 
proper person, found sufficient pledges to restore, ^c, if the 

defendant, 8fC., that is to say, and , and 

thereupon a precept for that purpose being delivered to the 
ssdd seijeant-at-mace, the said plaintiff had execution of the 

said goods and chattels, to wit, the said so appraised 

as aforesaid at the said sum of pounds, and thereof hath 

acknowledged himself satisfied. 



Writ of Execution upon Sequestration, 

To , serjeant-at-mace, 8(c., or to any 

other Serjeant- at-mace. 
By the Mayor, 8fC. 

We command you that<you cause to be delivered to 

Iplaintiff^ certain goods and chattels, to wit, ap- 

O 




194 Fiorms of Procedure. LXii. 

praised at the sum of pounds^ lately seqaestered by the 

gaid — in a certain [warehouse]^ situate^ $ic,y as the 
proper goods and chattels of ■ [d^mdamt'], and by 
due process of sequeAration and judgment recovered against 
him the said , and have you the said goods and chat- 
tels here in court without delay^ to satisfy the said 

according to the tenor and effect of the said judgment thereof 
given 'y and this you are not to omit on the peril incumbent^ 
and have you there this precept. Dated in the Chamber of 
the Guildhall of the city of London^ this day of . 

[Registrar.] 

Lxn. 

Procedendo. 

Victoria, \8fC,, as in Certiorari, Form No. liv., ante] : Although 
we, being willing for certain causes to be certified as well of a 
certain bill original in our court before you or some of you 

levied or affirmed against at the suit of , 

in a plea of debt upon demand of pounds of lawful 

money of Great Britain, as of a certain attachment thereupon 

made of pounds in the hands and custody of 

[if more thoM one attachment has been made on the same ac- 
tion, for every additional attachment add and also of a cer- 
tain other attachment thereupon made .of pounds in the 

hands and custody of "] being attached and defended, 

lately by our writ commanded you and every of you that you 
should send to us [or, in Common Pleas, to our justices 3 or, in 
Exchequer, to the barons of our exchequer] at Westminster, 
immediately after the receipt of our said writ, the bill original 
and attachment [or attachments] aforesaid, with all things 
touching the same, as fully and entirely as they remained in 
our court before you or any of you, by whatsoever names the 
parties might be called therein, together with that writ, that 
we might further cause to be done thereupon what of right 
we should see fit to be done ; yet We, being now moved by 
certain causes in our court before us [or, in Exchequer, before 
the barons of our said exchequer ; or, in Common Pleas, yet 
for certain <^auses in this^ behalf specially moving our justices 
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aforesaid, we] command you and erery of you, that as well in 
the bill original aforesaid in our said court before you or 
some of you levied or affirmed against the said , at 

the suit of the said in the plea aforesaid, as in the 

attachment [or attachments] aforesaid [respectively] there- 
upon made of the said pounds in the hands and custody 

of the said [and "], you proceed with what 

speed you can, in such manner according to the law and cus- 
tom of England as you shall see proper, our writ of Certiorari 
aforesaid to you thereupon before directed to the contrary 
thereof in anywise notwithstanding. 
Witness [name of Chief Justice or Chief Baron], at West- 
minster, the day of ■ in the year of 

our reign. 



Lxra. 

Record in Attachment. 

In the Mayor s Court, London. 

[Here engross the Plaint or Declaration, 
See Form of the count Sur concessit solvere. No. v., ante, p. 159 ; 

see also, ante, p. 76.] 

And the said plaintiff by his said attorney prays process, ac- 
cording to the custom, SfC, and it is granted, ^c, and there- 
upon it is comqianded by the Court to , one of the 

seijeants-at-mace of the said court, that he, according to the 
custom of the said city, summon by good summoners the said 
defendant to appear here in this court to answer the said plain- 
tiff in the plea aforesaid, and that he return and certify what, 
8(C, ; and afterwards, to wit, at the same court, the said ser- 
jeant-at-mace returned and certified to the said court, accord- 
ing to the custom, 3rc., that the said defendant had nothing 
within the said city or the liberties thereof whereby he can be 
summoned, nor was he to be found within the same 5 and at 
the same court the said defendant was solemnly called and did 
not appear but made default. And now at this same court it 
is alleged by the said plaintiff, by his said attorney, that A. B. 

owes to the said defendant the sum oT pounds in monies 

numbered as the proper monies of the said defendant, and now 

O 2 



J 
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has and detains the same in his hands and custody (a) j 
\pr, that A. B. has and detains in his hands and custody divers 
goods and effects, that is to say, four hales of wool marked 
respectively A, B, C, and D (or as the case tnay be), as the 
proper goods and effects of the said defendant (a) -, 
or, * that A. B. owes to the said defendant divers sums of 
money, and that he has in his hands and custody other monies, 
goods, and effects of and belonging to the said defendant, and 
that divers other monies, goods, and effects will hereafter be- 
come due from or come into the hands and custody of the said 
A. B. for and on account of the said defendant *"] (a) ; 



(a) It appears that under this averment upon the record, taken hi conjunc- 
tion with the prayer of the plaintiff for process according to the eusiom^ and the 
plea of the garnishee, that not only the property in the garnishee's hands at 
the time of the service of the attachment, hut also property coming to the gar- 
nishee's hands after the attachment to the time of the plea, has been consi- 
dered included and liable to be taken under the attachment. 

It seems doubtful, however, supposing the custom affects all property coming 
into the garnishee's hands at any time between the service of the attachment - 
and the plea, whether this form of record is sufficient to include the property 
so coming into the garnishee's hands after the service of the attachment, for 
the record states that the plaintiff charges the garnishee with having in his 
possession certain specific property, describing it, and the court thereupon 
grants the attachment, and the defendant is attached by the said property #o 
beinff in the hands and cuetody qfthe said garnishee as qforesaid ; and all the sub- 
sequent statements upon the record relating to the possession of the property 
are made as so beings or so attached, in his hands and custody as aforesaid, and 
although the plea denies that any property has come into possession of the 
garnishee since the attachment made, yet concludes with the words m manner 
and form as the said pknntij^ by his attachment has above supposed. 

It appears, however, that the proceedings which are professed to be regis- 
tered by the record are not registered correctly, for whatever the plaintiff 
may be supposed to state to the court as to the possession of the property by 
the garnishee, the court does not, by the attachment paper or warning to the 
garnishee, attach any specific property by description, as would appear from 
the statements upon the record, for it attaches aU such monies, goods, and ^ects, 
as you now haoe or which hereafter shall come into your hands and custody, qfthe 
said dtfendant. It is not until the Scire facias issues that any specific property 
is described : in that proceeding the property is described, and the garnishee is 
summoned to show cause why the plaintiff should not have execution thereof. 

The form of record as now used appears to be sufficient for the purposes of 
attaching property in the garnishee's hands at the time of the service, and if 
altered and made consonant to the proceedings themselves, it would be sufficient 
to include all property comiqg into the garnishee's hands from the time of the 
attachment until the date [teste] of the Scire facias; for this purpose the addi- 
tion of the words between the asterisks would be sufficient. 
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and tberefore the said plaintiff by his said attorney prays 
process according to the custom^ BfC, to attach the said de- 
fendant by the said monies^ goods^ and effects so being in the 
hands and custody of the said , *or coming thereto* 

as aforesaid, so that the said defendant may appear in this 
court here to be holden, ^c.> to answer the said plaintiff in the 
plea aforesaid. Whereupon it is commanded by the court to 
the said seijeant-at-mace, that he, according to the custom, 
Ssc.y attach the said defendant by the said monies, goods, and 
effects so being in the hands and custody of the said ■ — , 

*or coming thereto* as aforesaid, and the same in his hands 
and custody defend and keep, so that the said defendant may 
appear in this court here to be holden, ^c, to answer the said 
plaintiff in the plea aforesaid, and that the said seijeant-at- 
mace return, ^c. And afterwards, to wit, at a court holden, 

^c, on (a) aforesaid, the said plaintiff by his said 

attorney appears, and the said serjeant-at-mace returned and 
certified to the same court that he, by virtue of the said pre- 
cept, on the (h) day of between the hours of {c) 

— and — in the — noon, had attached the said defendant by 
the said monies, goods, and effects so being in the hands and 

custody of the said , *or coming thereto*, and the 

same defended, 4rc., according to the custom, 4r^*> so that the 
said defendant might appear at this court to answer the said 
plaintiff in the plea aforesaid -, and thereupon the said defen- 
dant at the same court was solemnly called and did not ^pear, 
but made a first default, which said first default at the same 
court is recorded, according to the custom. 3rc., and a further 
day is given by the court to the said defendant to appear at the 

next court to be holden, ^c, on {d) the day of 

, at which said next court holden, ^c, the plaintiff by 

his said attorney appears and offers himself against the said 
defendant in the plea aforesaid 5 and thereupon at the same 
court the said defendant was again solemnly called and did 
not appear, but made a second default, which said second de- 



(a) The day following that upon yrhicla. the attachment was served. 

{b) The day of the service of the attachment. 

(c) The time of the service of the attachment must be obtained from the 
serjeant-at-mace. See anie^ p. 82, note >. 
r {d) The second day following that upon which the attachment was served. 
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fault 19 recorded^ 9kc. $ and thereupon a further day is given by 
the court to the said defendant to appear at the next court to 

be holden^ ^c, on (a) ___ the day of—— afore- 

said^ at which said next court holden^ isc, the said plaintiff by 
his said attorney i^pears and offers himself against the said 
defendant in the plea aforesaid, and the said defendant was 
again solemnly called and did not appear, but made a third 
default, which said third default is recorded, 4rc. ; and there- 
upon a further day is giren by the court to the said defendant 
* to appear at the next court to be holden, *c., on (ft) ' 

the day of — — , at which said next court holden, ^c, 

the said plaintiff by his said attorney appears and offers him* 
self against the said defendant in the plea aforesaid 5 and there- 
upon the said defendant was again solemnly called and did not 
appear^ but made a fourth default, which said fourth default 
is recorded, 3rc. ; and thereupon, after the said four defaults 
recorded by the court against the said defendant in the plea 
aforesaid^ according to the custom, ^c, the said plaintiff by 
his said attorney prays process, according to the custom, ^c, 
to warn the said garnishee to be and appear in this court to 
show cause^ SfC, ; whereupon at the same court holden, 4rc. (c), 
it is commanded by the same court to the said seijeant^t- 
mace, that be^ according to the custom of the city, warn and 
make known to the said garnishee to be and appear here in 

this court, to be holden, ^c, on (rf) - the day of 

, to show cause, 3rc., why the said^plaintiff ought not 

to have [execution of — — pounds, or, where the attachment is 
for goods, 8fc,, and they have been partkuiarized in the record, 
judgment of appraisement of the said goods and effects ; or, 
in case they have not been so particularized, judgment of ap- 
praisement of four bags of wool, marked respectively A, B, 
C^ and D (or as the case may fte)], so attached in his hands 
and custody as aforesaid (e); and that the said seijeant-at- 

(a) The third day following that upon which the attachment was served. 

(b) The fourth day following that upon which the attachment was served. 

(c) QiMere : Whether this must be at the same court on which the defen- 
dant made his fourth default. See ante, p. 83, note^, and Certificate^ Steriey 
Recorder, Appendix. 

(d) The return day of the Scire facias. See ante, pp. 75, 84. 

(«) If the custom is intended to be pursued, so as to seek to recover ppo>- 
pcrty coming into the garnishee's hands after the tette of the Scire /aeitu, it 
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mace return and certify at the same court what« 3rc. The same 
day is given by the court to the said plaintiflF to be there> 8fC, 
At which said court holden^ 3rc.> the said plaintiflF by his said 
attorney appears^ and the said serjeant-at-mace hiEith returned 
and certified to the same court that he^ by virtue of the said 
precept to him directed^ and according to the custom, 8sc,y 
hath warned and made known to the said garnishee to be and 
appear at this same court, to show cause, 8fC,, as above com- 
manded ; and thereupon at the same court the said garnishee 
is solemnly called and appears, and appoints in his stead 

his attorney, and hath leave to imparle until, ^c. j 

[or, and doth not appear, but makes default}. Therefore, 3rc., 
ante, p. 122. 



LXTV. 

Power of Attorney to acknotpledge satisfaction on Record of 

Attachment. 

To '• and , jointly and severally 

attorneys of the Lord Mayor's Court, London, or 
to any other attorney of the said court. 

These are to authorize and empower you the said and 

, or either of you, or any other attorney of the court 

aforesaid, for me and in my name to enter up and acknow- 
ledge satisfaction upon the record of a certain judgment ob- 
tained by me , in the said Lord Mayor's Court, 

London, on the day of 18 — , for the sum of 

pounds [or, in case of goods, for four bales of wool, marked 
respectively A, B, C, D; or, in case of packages or boxes locked, 
for two packages or boxes, marked respectively Y and Z, and 



is presumed the following or similar words should be added : — '* Also exe- 
" cution of all such monies, goods, and effects as shall hereafter come into 
<' your hands and custody on account of the said defendant." 

If the garnishee appear and plead, the verdict of the jury may determine the 
amount of the money or goods in the garnishee's possession ; but if the gar- 
nishee do not appear, it seems difficult to know for what the plaintiff can sign 
judgment. 

The garnishee may appear, as ante, p. 100, noteb, and confess to the pos- 
session of certain property. 
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the goods and chatteb, namely (100 yards of lace), therein con- 
tained, appraised and valued at the sum of pounds (jmd 

if the garnishee have a lien, soj^ subject to the garnishee's lien 

of pounds), which said goods and chattels have been] 

heretofore attached by me in the said court, in the hands of 

garnishee, as the proper monies [or goods and 

chattels] of ' defendant, upon and by virtue of a 

certain action of debt, entered by me in the said court jagainst 

the said on the day of 18 — , and by 

due process of law recovered by me against the said , 

according to the custom of the city of London ; and for your 
or any or either of your so doing this shall be your sufficient 
warrant and authority. As witness my hand and seal this 

day of 18—. 

Signed, sealed, and delivered in the 
presence of — , 4rc. (a) 



LXV. 

Pka of Attachment. 

[See Crosby v. Hetherington, Westoby v. Day, Webb v. Hurrelly ante-, 
and the Books of Entries by Brownlow, Coke, Levinz, Rastell, 
and Vidian, and the Liber Intratumum,'] 

The defendant, by ■ ■ his attorney, says that the city of 

London now is and immemorially has been an ancient city, 
and that there is and immemorially has been a custom therein 
that if any plaint of debt shall be levied or affirmed by any 
person in the court of the lord the King before the mayor 
and aldermen for the time being in the Chamber of the Guild- 
hall of the same city, so that by virtue of such plaint the same 
court shall command any serjeant-at-mace of the same mayor 
within the same city and the minister of such court to sum- 
mon the party defendant in the same plaint specified to ap- 
pear at the court of the lord the King in the Chamber of the 
Guildhall of the same city, holden before the mayor and al- 
dermen of such city, to answer the plaintiff in the same plaint 
named in the plea in such plaint specified, and such serjeant* 



(a) The signature of the witness must be verified. 
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at-mace and minister at such court whereat such plaint shall 
be levied or affirmed shall by virtue of such precept testify by 
word of mouth to the same mayor and aldermen that the 
defendant in the same plaint named had nothing within the 
liberty of the city aforesaid whereby he might be summoned^ 
and then the same defendant at the same court shall make 
default, and thereupon in such court the plainti£P named in 
such plaint shall testify and allege by word of mouth to the 
same mayor and aldermen that some other person for any 
cause whatsover is indebted to such defendant in any sum of 
money amounting to the debt in the plaint aforesaid specified 
or part thereof, then on the petition of the plaintiff in the 
same plaint named the same court shall command such ser- 
jeant-at-mace and minister that the same serjeant shall attach 
the defendant in such plaint named by such sum being in the 
hands or custody of such other person found within the juris- 
diction of the said court, and then if such seijeant-at-mace 
and minister of the court return and certify to such court such 
defendant to be attached, according to the said custom, by 
such sum of money so being in the hands or custody of such 
other person to be defended and kept, so that such defendant 
in such plaint named may or might appear at the same or the 
then next court holden or to be holden to answer such plain- 
tiff in the plea in such plaint specified, and if the defendant at 
that and three other courts then next severally holden or to 
be holden before the mayor and aldermen of the said city in 
the Chamber of the Guildhall of the said city being solemnly 
called does not appear but makes default, and such four de- 
faults, according] to the custom of the said city, are recorded 
against such defendant at such four courts after such attach- 
ment made, and if such plaintiff in such plaint named at every 
of such four courts, in his own person or by his attorney, ap- 
pear according to the custom of the said city, then at the last 
of the said four courts or at any court holden or to be holden 
after such four defaults recorded, at the petition of such plain- 
tiff in such plaint named made to the court, it is and has been 
used for the court to command such or any other serjeant-at- 
mace and minister of the court to warn such other person so 
being found within the said city, according to the custom of 
the said city, to be and appear at any court afterwards to be 
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hotden before the mayor and aldermen of the said city to show 
if any thing he has or knows to say for himself why sueb 
plaintiff in such plaint ought not to have execution of such 
sum so attached as aforesaid ; and if at such court such ser- 
jeant-at-mace return and certify such other person in whose 
hands such sum of money is or has been attached to be warned 
according to such custom to be and appear in the same court 
Xo show such cause^ and if such person so warned bein^ so- 
lemnly called at such court do not appear or has not appeared 
but makes or has made default, then it is and from time im- 
memorial it has been used and accustomed for such court to 
award such plaintiff to have execution of such sum so attached 
to satisfy such plaintiff the debt in such plaint specified, or so 
much thereof as such sum so attached extends or has ex- 
tended to satisfy, by sufficient pledges to be found and given 
by such plaintiff in such plaint named m the said court, ac- 
cording to such custom, to restore to such defendant such sum 
of money so attached, if such defendant within a year and a 
day thence next ensuing come or has come into the court so 
holden, and disproves or avoids or has disproved or avoided 
such debt in such plaint mentioned according to the custom of 
the said city, and thai after such pledges found and execution 
had of such sum so in the hands and custody of such other 
person attached and defended by the plaintiff in such plaint 
named, such other person in whose hands or custody such 
sum is or has been attached is or has been discharged against 
such defendant of the sum so attached and had in execu- 
tion, and such defendant in such plaint named is or has 
been discharged against the said plaintiff of so much of his 
debt in such plaint demanded by such plaintiff, so long as such 
judgment and execution remains in force and effect not re- 
voked or disproved by such defendant, and if such sum of 
money so attached and defended and had in execution amount 
not nor has amounted to the whole sum of the debt in and by 
the said plaint demanded by such plaintiff against such de- 
fendant, then such plaintiff by the custom of the said court is 
and from time immemorial has been used and accustomed 
to have process agunst such defendant, according to such 
custom, for the residue of his debt by him in such plaint de- 
manded 5 that the said custom and all other customs of the said 
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city obtained and used in the said city during all the time afore- 
said were by authority of a Parliament holden in the seventh 
year of the reign of His Majesty Richard the Second late King 
of England^ and by divers other statutes^ ratified and confirmed 
to the then mayor and commonalty of the said city and their 

successors : and the defendant says that , before the 

commencement of this action, to wit, on the day of 

A.D. 18-^, in his own proper person came into the court of 
our Sovereign Liady the Queen holden before the mayor and 
aldermen of the said city of London in the Chamber of the 
Guildhall of and within the said city, according to such custom, 
and then and there affirmed a certain plaint against the now 
plaintiff in a plea of debt upon demand of ■ pounds of lawful 
money of Great Britain, and then attached the said sum in the 
hands of the now defendant as garnishee, according to the said 
custom, and such proceedings were thereupon had (a) by the 

said in the same court according to such custom j 

that afterwards, and before this suit and in all respects pursuant 

to such custom, to wit, on the day of , a. d. 18 — , 

it was considered by the same court that the said 

should have execution of the said sum of pounds so at- 
tached in the hands of the now defendant, according to the said 
custom, which judgment is still in force ; and thereupon and 
before the commencement of this suit, [or after the com- 
mencement of this suit and before the day plaintiff declared 

herein] the said then and there, according to the 

said custom of the said court, had execution of the said 
sum of pounds against the now defendant the said gar- 
nishee, under which execution the defendant was afterwards, 
and before the commencement of this suit [or plaintiff de* 
clared herein,] forced to pay, and did within the said city, 

and according to the said custom, pay to the said 

the said sum of pounds, as by the record and proceed- 
ings thereof remaining in the said Chamber of the Guildhall 
in the city of London aforesaid more fully appears : and the 

defendant says that the said sum of pounds so attached 

and taken in execution by the said was and is the 



(a) If it is still considered necessary to insert in the plea the proceedings in 
the Mayor's Court in detail, see post, p. 204. 
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said sum of — — pounds in the introductory part of this plea 
mentioned [verification] (a). 

[If it is still considered necessary to insert in the plea the pro- 
ceedings in the Mayor's Court in detail, after the words '^ lawful 
money of Great Britain^** p. 203^ continue as follows :] 

and then and there appointed in his stead his attor> 

ney, against the now plainti£P in the plea of the said plaint, 
according to such custom, and it was granted to him, Stc. ; 

whereupon, at the petition of the said , then and 

there made to such court hy his said attorney, and by virtue 
of such plaint, it was then and there commanded by the said 

court to , then being one of the serjeants-at-mace of 

the said mayor and a minister of such court, that he, according 
to such custom, should summons the now plaintiff to appear 
at the same court so holden before the mayor and aldermen 

of the said city to answer the said in the plea in 

such plaint specified, and that the said seijeant-at-mace should 
return and certify what he should do by virtue of the said 
precept 3 that afterwards at the same court the said serjeant- 
at-mace, according to such custom, returned and certified to 
the same court that the plaintiff in this suit had nothing within 
the said city or the liberties thereof whereby he could be 
summoned, nor was he to be found within the same, and 
thereupon the now plaintiff was then and there at the same 
court solemnly called and did not appear but made default 5 that 
thereupon afterwards, and before the commencement of this 

action, to wit, on the day of last mentioned, at the 

same court, it was alleged by the said , by his said 

attorney, that the now defendant owed to the now plaintiff 

pounds in monies numbered as the proper monies of the now 
plaintiff, and then had and detained the same in his hands 

and custody 3 that thereupon the said by his said 

attorney then and there prayed process, according to such cus- 
tom, to attach the said by the said — pounds so 

being in the hands and custody of the now defendant, so that the 



(a) The plea ought to conclude with an averment et hoc paratusy ^.; R. 
Jones, 406. The plea must show that the money attached was parcel of the 
deht demanded. Humphrey v. BameSy Cro. Eliz. 691 ; Com, Dig. Attachment I. 
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now plaintiff might appear at the next such court to be held 
before the mayor and aldermen of the said city in the Cham- 
ber of the Guildhall of and in the said city^ to answer the said 

in the plea in such plaint specified ; whereupon^ at 

his said petition^ it was then and there commanded by such 
courts before the commencement of this action, to the said 
seijeant-at-mace and mibister of the said court, that he, ac- 
cording to such custom, should attach the now plidntiff by 

the said pounds so being in the hands and custody of the 

now defendant as aforesaid, and the same in his hands and 
custody defend and keep according to such custom, so that the 
now plaintiff might appear at the then next such court to be 
holden before the said mayor and aldermen of the said city 
in the Guildhall of the said city, according to such custom, 

to answer the said in the plea in the said plaint 

specified, and that the said seijeant-at-mace and minister of 
the said court should then return and certify to such court 
what he should do by virtue of that precept 3 and the same 

day was given to the said ; that afterwards and 

before the commencement of this suit, to wit, on the 

day of , he the now defendant, being then found within 

the said city and within the jurisdiction of the said court, 
was then and there duly warned, according to the said cus* 
tom, by the said serjeant-at-mace and minister of the said 

court, not to part with the said sum of pounds without 

the license of the said court, but the same in his hands 
and custody safely to keep, so that the now plaintiff might 
be attached thereby, that he might appear at the sud then 

next court to answer the said in the plea in the 

said plaint specified 3 that thereupon the said seijeant-at-mace 
duly attached the now plaintiff by thjB said sum of — 
pounds 5 that afterwards, to wit, at the said then next court 
holden before the said mayor and aldermen of the said city 
in the said Chamber of the Guildhall of the said city, to wit, 

on the -r — day of last aforesaid, the said seijeant-at- 

mace returned and certified to the same court that he, by 

virtue of the said precept, had theretofore, to wit, on the 

of ^ in the year last aforesaid, between the hours of 

and of the clock in the , attached the now 

plaintiff by the said ■ pounds, so being in the hands and 
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custody of the now defendant, and the same had defended and 
kept in his hands iind custody, according to such custom, 
BO that the now plaintiff might appear at the said court so 

holden on the said day of — — in the year aforesaid^ 

to answer the said ■ in the said plea in his said plaint 

specified $ that thereupon the now plaintiff, at the same court, 
was solemnly called but did not appear, but then made a first 
default, which sud first default at the same court was re- 
corded according to such custom ; that thereupon, according 
to such custom, a further day was then given by the same 
court to the now plaintiff^ to appear at the then next such 
court to be holden before the mayor and aldermen of the said 
city in the Chamber of the Guildhall of the said city, on the 

— day of in the year aforesaid j that thereupon the 

now plaintiff was solemnly called but d)d not appear, but 
then made a second default, which said second default at the 
same court was recorded according to such custom 3 that there- 
upon, according to such custom, a further day was then given 
by the same court to the now plaintiff, to appear at the next 
such court to be holden before the lord mayor and aldermen 
as aforesaid 3 that thereupon the now plaintiff was solemnly 
called but did not appear, but then made a third default, which 
said third default- was recorded according to such custom ^ 
and thereupon, according to such custom, a further day was 
then given by the same court to the now plaintiff, to appear 
as aforesaid; that thereupon the now plaintiff was solemnly 
called but did not appear, but then made a fourth default, 
which said fourth default was recorded according to such 
custom; that thereupon afterwards, and after the said four 
defaults had been recorded as aforesaid by the same court 
against the now plaintiff in the plea aforesaid, according to 
such custom, the said ' having appeared at every of 

such courts so held as aforesaid, the said ■ by his said 

attorney then at the same court prayed process, according to 
such custom, to warn the now defendant, the garnishee, to be 

and appear in the same court to be holden on the 

of ■ then instant, to show cause why the said 

should not have execution of the said ■ pounds so attached 
in his said hands and custody ; that thereupon at such court so 
holden as aforesaid, at the said petition of the said ^ 
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made in such courts it was commanded by the said court to 
the said seijeant-at-mace^ that he^ according to such custonl^ 
should warn and make known to the now defendant, being the 
garnishee^ to be and appear in such court to be so as afore- 
said holden on the — day of then instant, 

'to show cause why the said should not have exe- 
cution of the said .. ■ pounds so attached in his hands and 
custody, and that the said seijeant-at-mace should then return 
and certify to the same court what he should have done by 
virtue of such precept, and the same day was given by the 
same court to the said , to be there according to 
such custom; that afterwards he the now defendant was 
within the said city duly warned by the said serjeant*at-mace 
to be and appear at such court to be so as aforesaid holden 

on the said -^ day of , to show cause why the said 

■ should not have execution of the said sum of 

pounds ) that at the said court holden on the said day 

of ■ in the year last aforesaid, the said by 

his said attorney appeared, and the said seijeant-at-mace then 
returned and certified to the same court that he, by virtue of 
such precept to him directed, and according to such custom, 
had warned and made known to the now defendant, the gar- 
nishee, to be and appear at the same court to show such cause 5 
and thereupon, at the same court, the now defendant, the 
garnishee in such attachment, was solemnly called according 
to such custom and appeared not : Whereupon it was considered 
by the same court [conchide as at page 203, from the words 
*' it was considered by the same court,** to the verification. 



LXVI, 

Continuation of Record after Appearance of Defendant in 

Dissolution of Attachment. 

{After the last proceeding in the Attachment, proceed as follows :] 

' And afterwards, and before execution had in the said attach- 
ment, to wit, on the day of , the said defendant 

appeared to answer the said plainti£P in the plea aforesaid [and 
was delivered to bail to ' and 3 or, in case of 
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comnum bail hemg filed under order, say, and, by viitae of an 
order of the said court of mayor and aldermen of the said city, 
was delivered to baQ to John Doe and Richard Roe 5 or in case 
of render say, and voluntarily surrendered his body to the cus- 
tody of the said seijeant-at-mace] in dissolution of the said 

attachment, and appointed in his stead his attorney, 

and hath leave to imparle until, Sic. 
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No. 1. 

The Custom of Foreign Attachment as stated in 

Liber Aldus {a), 

[Translation.^ 

Item : When a plaint of debt is brought before any of the said 
sheriffs^ and testimony is given by the minister that the defendant 
hath not sufficient within the city^ and it is alleged by the plaintiff 
that the defendant hath goods and chattels or debts in other hands 
or in other keeping within the said city, and the plaintiff prayeth 
that such goods and chattels may be arrested, and an extent may 
be made of the debts, then at the suit and suggestion of such 
- plaintiff such goods and chattels shall be arrested wheresoever 
they be found within the city, and an extent shall be made of the 
debts in the hands of the debtors at the peril of the plaintiff; and 
this done the plaintiff shall pursue at four courts before the same 
sheriff before whom the plaint was affirmed untU the defendant be 
four times demanded ; and if the defendant come not at the fourth 
court and hath made four defaults, then shall the goods and chat- 
tels arrested be appraised and delivered to the plaintiff, and if the 
goods amount not to the value of the debt, then the debts extended 
in the hands of the debtors shall be levied and delivered to the 
same plaintiff up to the amount in demand. And such arrests of 
goods and extents of monies are called '^foreyns attachiementz,*' 
according to the custom of the city; and thereupon the plaintiff 
shaU find sufficient surety to the court by pledges before that the 
delivery thereof be made, upon this condition, to make restitution to 
the defendant of all the goods and chattels so taken or of the value 
of the same, and of such money whereof he hath had execution, if 

(a) Idber Albus was. compUed, according to the Procemium, in the year 1419 
~by John Carpenter, then Town Clerk. It is a compilation of the laws, cus- 
toms, and usages of the citizens. See Mummenta Gildhatta Londomensis, vol. i. 

P 
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80 be that tbe defendant come within the year and the day next en- 
suing into the courts and can discharge himself and justify by law 
that he owed nothing to the plaintiff at the time of such plaint made 5 
and if the same defendant will come within the year and the day as 
is aforesaid to justify himself and plead with the plaintiff, then he 
shall have a Scire facias out of the same record against the party 
that hath had such execution, to warn him to come to the next 
court if he knows any thing to say why restitution should not be 
made in manner aforesaid ^ and if he against whom the Scire facias 
is sued be warned and make default, or if that it be testified that 
he hath nothing in the city by which he could be warned and come 
not at the next court, then he that made the Scire facias shall have 
restitution of all such goods and chattels so taken, or of the yalue 
thereof, and of aU the monies which the party hath received by 
the foreign attachment. In the same manner he shaU- have resti- 
tution if he can discharge himself by way of plea ; and in the same 
manner restitution shall be made according to the rate of propor- 
tion if the defendant can discbarge himself by way of plea of parcel 
of the debt, although he cannot discharge himself of the whole 5 
and if the party that hath had such execution hath not sufficient to 
make restitution in the manner aforesaid, then his pledges shall be 
charged ; and if he against whom such foreign attachment is made 
come not witbin the year and the day to justify himself as is afore- 
said, then he shall be barred for ever after. And it is to wit, that 
pending such foreign attachment, if any other person will come in 
Court of Record before the fourth default be recorded or before 
execution be sued, and be ready to prove that the goods arrested 
were his proper goods at the time of the arrest made, and yet are, 
and not his for whose goods they were arrested, and that that 
party for whose goods they were arrested hath no property in the 
same goods nor any other whatsoever but himself alone, to the 
value of a groat, then he shall be put to the proof and shall swear 
in manner aforesaid by himself, and shall have delivered unto him 
all such goods so arrested or parcel thereof, according as he hath 
made the proof thereof. 

Likewise a servant shall make proof of his master's goods being 
in his custody according to the discretion of the court 3 and also 
if the defendant in such foreign attachment come into court at the 
fourth default recorded, or before he shall be received to plead with 
the plaintiff, and in the same manner shall be received if he come 
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before execution sued, so that the plaintiff be present in court or 
otherwise warned 3 and in the same manner in such foreign attach- 
ments those in whose hands any goods be arrested by suggestion 
of the plaintiff, and those in whose hands any money be extended, 
ijiiay come in Court of Record before the same sheriffs and be ex- 
cused and discharged by their oath that they have no such goods 
in their custody, and that they owed not a penny to such defen- 
dants at the time that the arrests and extents were so made in 
their hands. 



No. 2. 

Writ and Certificate of Sterkey, Recorder. 
[Translated from Liber L, 175^ (a).] 

1482. Hariot, Mayor; Humphrey Sterkey, Recorder; 22 Edw, IV. , 

L, 175 b. 

The Custom upon Foreign Attachment recited by Writ. 

Edward, by the grace of God, Ssc. To the mayor and aldermen 
of the city of London, greeting : Whereas by a plea moved in our 
court before our justices at Westminster, between Roger Bourgh- 
chier, citizen and mercer of London, plaintiff, and John Colyns 
late of London, mercer, otherwise called John Colyns, mercer, 
citizen of London, defendant, to the end that the same John should 
render to the aforesaid Roger one hundred pounds which he owes 
to him and unjustly detains, as it is said, for a long time agitated 
in the same our court, it is come to this issue between the parties 
aforesaid : Whether in the city aforesaid such is and from time im- 
memorial hath been the custom, to tvit, * That if any plaint of 
debt shall be levied or affirmed by any person in the court of the 

(a) the Lettered Books are books in the possession of the Town Clerk, and 
contahi matters of and relating to the corporation and its proceedings. 

p2 
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lord the King before the mayor and aldermen for the time being, 
in the Chamber of the Guildhall of the same city^ so that by virtue 
of such plaint the same court shall command any seijeant-at-mace 
of the same mayor within the same city^ and the minister of such 
courts to summon the party defendant in the same plaint specified 
to appear at the next court of the lord the King, in the Chamber 
of the Guildhall of the same city, to be holden before the mayor 
and aldermen of such city, to answer the plaintiff in the same plaint 
named, in the plea in such plaint specified ^ and such sieijeant-at- 
mace, SfC, at such court whereat such plaint shaU be levied or 
affirmed, shall by virtue of such precept testify by word of mouth 
to the same mayor and aldermen, that the defendant in the same 
plaint named had nothing within the liberty of the city aforessdd 
whereby he might be summoned, and then the same defendant at 
the same court shaU make default 5 and thereupon in such court 
the plaintiff named in such plaint shall testify and allege by word 
of mouth, to the same mayor and aldermen, that some other per- 
son, for any cause whatsoever, is indebted to such defendant in any 
sum of money amounting to the debt in the plaint aforesaid speci- 
fied or part thereof 3 then, on the petition of the plaintiff in the 
same plaint named, the same court shall command such seijeant- 
at-mace, Stc, that the same serjeant shall attach the defendant in 
such plaint named by such sum so being in the hands or custody 
of such other person, ^c, and defend such sum in his hands, so 
that the same defendant appear at the next court of the lord the 
King, in the Chamber of the Guildhall aforesaid, to be holden be- 
fore the mayor and aldermen of the city aforesaid, 8(C., to answer 
the same plaintiff in the same plea ; and the same serjeant-at-mace, 
SfC, at such court, before the mayor and aldermen of the city afore- 
said for the time being, shall testify that he did attach the same 
defendant by such sum in the bands and custody of such other 
person, and so defended such sum, so that the same defendant 
should appear at the same court to answer the same plaintiff in the 
same plaint named, in the plea in such plaint specified 5 and then 
such defendant, at that court, and at three other several courts of 
the lord the King then next following, to be holden before the 
mayor and aldermen of the city aforesaid for the time being, in the 
Chamber aforesaid, being solemnly required, shall not come but 
make default, the plaintiff in the same plaint named having ap- 
peared at every of such courts, then, at the last of such four courts^ 
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sucb Serjeant- at-inace> 8(c,, shall be commanded to make known to 
such other person in whose hands and custody^ S(c,, to appear at 
another court of the lord the King^ to be holden in the Chamber 
of the Guildhall aforesaid before the mayor and aldermen of the 
city aforesaid for the time being, Stc, to show if he has anything 
to say for himself or declare why the same plaintiff in such plaint 
named should not have execution against him for such sum so in 
his hands and custody attached and defended^ ^c.3 and then at 
the same court appearing as well the plaintiff in the same plaint 
named as such other person forewarned, 8iC,, in whose hands and 
custody, Hfc, such other person having acknowledged the sum so 
attached and defended to be due to the defendant in the same plaint 
payable to the same defendant at a certain day then next following, 
then at that court it shall be adjudged that such other person shall 
pay to the plaintiff in the same plaint named such sum of money 
so in his hands and custody attached, Stc, at such day, in full pay- 
ment of the debt in the said plaint specified [according to the rate of 
the sum attached in his hands (&)], or such parcel thereof as such sum 
shaU amount to; and that such other person shall find sufficient 
mainpernors, sureties, or pledges to pay on that day to the plain- 
tiff, 5fc., such sum, SfC, and that after such surety found and exe- 
cution obtained of such sum so in the hands and custody of such 
other person attached and defended by the plaintiff in the same 
plaint, such other person shaU be discharged of the same sum 
against the defendant in the plaint aforesaid named ; and in like 
manner the same defendant shall be discharged of so much of the 
sum of debt in the same plaint specified : * Whereby the aforesaid 
Roger ought not to have an action against the aforesaid John 
touching the debt aforesaid, as the same John saith, or otherwise 
as the aforesaid Roger saith : And because it appertains to you, by 
the Recorder of the city afores^dd, according to the custom of the 
same city from the time abovesaid used, to certify in this behalf, 
by word of mouth and not otherwise, the truth of the issue to be 
tried, and the custom aforesaid in that behalf certified : We com- 
mand you that you certify and make appear to our justices at 
Westminster, on the octave of St. John the Baptist, whether there 
is and for the whole time abovesaid has been in the city aforesaid 
such custom as the aforesaid John Colyns hath in pleading alleged 

% ^ 

(d) The words in italics are omitted in the Return. 
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or not. And have you there this writ. Witness^ T. Bryan^ at 
Westminster^ the thirteenth day of June in the twenty-second year 
of our reign. 

Copley. 

Liber L, 176. 

The Return of the Writ afaresmd, and the Custom a/oreeaid 
declared, Stc 

In the city of London^ amongst other things^ such is and from 
time whereof the memory of man is not to the contrary hath been 
a custom used and approved [Here follows the custom, as set out m 
the writ between the asterisks'] against the plainti£P in the same plaint 
named. And further^ if the defendant in the plaint aforesaid named^ 
after such sureties or pledges to pay, SfC, at such day, SfC, and be- 
fore the plainti£f in the same plaint named shall have execution of 
such sum of money so attached and defended, shall come in such 
court and then and there find sufficient mainpernors, sureties^ or 
pledges to answer the plaintiff in the same plaint named, touching 
and concerning such plaint until the end of the plea of such plaint, 
according to the custom of the city aforesaid 5 that then, after such 
mainpernors, sureties, or pledges in form aforesaid found, such 
other person shall not be discharged of the same sum so attached 
and defended against the defendant in the plaint aforesaid named ; 
nor shall the same defendant be discharged of such sum against 
the plaintiff in the same plaint specified, ^c, but pending any such 
attachment undetermined and undiscussed, and before execution 
thereupon obtained, such defendant in the same plaint named shall 
not maintain any action of debt against such other person for such 
sum of money so in his hands attached and defended, if such attach- 
ment by such other person shall be pleaded and alleged against the 
said defendant. 
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No. 3. 

Record in Attachment, temp. Rich. II. 

xvo die Novembris. Querela. 

Attachiamentum factum super Ricardum Trice, civem et mer- 
cerum Londiniensem, ad sectam Ludovici Angwelli de Lukka 
mercatoris, in placito debiti super demandam Ivj^. Qui quidem 
Ricardus attachiatus est per unum cooperlectulum, unum tester, 
et unam celuram rubeam worstede embrowdered cum popyn- 
geayes, pretii xl^. appreciates per sacramentum Thoms& Baldock 
et Johannis Vepour, upholders, et deliberatos parti querenti per 
plegium Bartholomei Dosan Lombard, et Petri Hente mercer, 
ad respondendum inde, vel de pretio si, &c. 



No. 4. 

Order of Court for Attachment. 

11 May, lOEdw. IV., 1471. 

Item : Consideratum est per Curiam quod fiat isto die quedam 
billa originalis pro et in nomine Willielmi Taillor, aldermani, 
versus Georgium ducem Clarencie et Ricardum comitem Warwici, 
pro mille libris, &c., et quod fiat superinde attachiamentum omnium 
jocalium, &c., per ipsos nuper dicto Willielmo, pro eisdem mille 
libris, in plegio liberat', &c. 3 et quod ilia jocalia, &c., appreciantur 
et vendantur, &c. 




ADDITION AND CORRECTION. 

Page 133> Bill of Proofs add " no second bill of proof can be 
filed without an affidavit of merits.** 

Page 77, note ", second line from the bottom^ for 475, read 
418. 
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ACCOUNT stated, 

between garnishee and defendant at time of attachment, 44. 

ACKNOWLEDGMENT, 

by garnishee of transfer or direction of defendant. (See Transfer.) 

ACTION. 

In Mayor's Court : 
entiy of, 8, 73. 
by bill or plaint, 8. 
necessary to found attachment, 8, 73. 

sequestration, 146. 
several attachments on one action, 19. 
withdrawal, effect of, 18, 109. 

plaintiff may make attachment, though action brought for same de- 
mand, 20. 
costs of, 21. 
removal of, 134. 

attachment equivalent to action against garnishee, 38. 
In Courts at Westminster : 
plaintiff may make attachment though action brought in, for same de- 
mand, 20. 
no attachment good against property In suit in, 32. 

when protection ceases, 33. 
courts Mrill not stay proceedings in, to abide event of attachment on 

same property, 22, 23. 
proceedings in, not stayed unless veacatious, on account of prior pro- 
ceeding in Mayor's Court, 20. 

ADMINISTRATOR. (See Intestacy.) 

within the custom, as garnishee and defendant, 62, 147. 
in what cases, 64. 
where not known, 62, 63, 147. 
must put in bail on removal of cause, 136. 

on dissolution of attachment, 106, note (O* 
ADMIRALTY, 

property in hands of officer of not attachable, 33. 

AFFIDAVIT, 

of plaintiff's debt, 67. 

must be made before attachment, 9, 68. 

requisites in, 67, 69, 71. 

need not be made by plaintiff, 68. . 

by whom examined, 70, 73, 77, 

before whom sworn in England, 71. 

in foreign countries, 71, 72. 

no variation allowed between affidavit and proceedings, 69. 

irregularities in effect of, 70. 

amendment of, 70. 

ancient practice relative to, 68, note (e) ; 69, note ij) , 

supplemental, when required, 70, 95, note (&) . 
for bill of proof, 130. 
^ onfilingsecondbillof proof, 216. 

for sequestration, 145. 
garnishee must be agent of defendant, 38, 39. 
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AGENT. (SeeBANKKR. Bbokkb..) 
attachment in hands of, 25. 

property of defendant in hands of, how attachable, 38, 39. 
goods of undisclosed principal in hands of, liability, 41, 48, 128. 
goods bought by, for vendee, countermanded, 49. 

ALLOCATUR, 

costs on, not attachable, 33. 

AMBASSADORS. (See Ministbbs of Foreign States.) 

AMENDMENT, 85, note (»). 

of names, ^e,y of garnishee or defendant, 89. 

of Setre/oetof , 99. 

of description of property attached on BlongavH, 127. 

AMERICA, 

custom of attachment in, 2. 

APPEAL, 96 i t»., note (d). 

to what courts, and how brought, 117, 118t 
form of, 119. 
costs of, 118. 

APPEARANCE, 
of Plaintiff, 
to bill of proof, 131. 

to Scire jicUu ad duprobtmdum debUum, 115. 
of Garnishee, 7, 13, 98. (See Record of I^KOCBBniNos.) 
not always bound to appear, 98. 
when necessary, 98, 99, KM). 

whattobeconrideredby garnishee relative to, 98, 99, 100. 
appearance befiore summons, 74. 

on return of summons, 75. 
imparlance of, 75, 84. 
where sereral attachments, 99. 
how entered, 100. 
of Defendant, 
upon removal of cause, 13€, 137. 

in dissolution of attachment, 104, (and see Bail in dissolution of 
Attachment). 
may be before satisfaction acknowledged, 17, 96, 104, 111. 
effect of, 104, 105. 

in several actions or attachments, 105, 111. 
necessary before compelling plaintiff to elect his proceeding, 105, 106. 
when plaintiff's debt does not arise in jurisdiction, effect of, 68. 
by common bail on defect or Irreg^arity in affidavit of d^t, 70. 
when necessary to take advantage of irregularity in action or at- 
tachment, 106. 
by bail, (and see Bail in dissolution of Attachment), 
must be special, 106. 
number of, 106. 
who may become, 106, 108. 

qualification, 108. 
notice of putting in, 106. 
contents of notice, 106. 
efibct of irregularity in, 107. 
when must be served, 107 . 
when void, 107. 

when a stay of proceedings, 109. 
when bail do not attend, effect of, 107. 
when plaintiff does not attend, 107. 
obtaining time to inquire into responsibility of, 107. ^ 

opposing bail, 108. 
must be in double amount of plamtiff' s debt, 69, 108. 



INDEX. 219 

APPEARANCE .{conHmed) . 

recognizance of, what, 108. 

rules as to, 108. 

effect, when hail do not justify, 109. 

do justify, 109. 
costs relative to, 109. 
by render. 

Voluntary act of defendant. 111. 
no notice need be given to plaintiff, 111. 
how made, 111. 

eflbct where several actions and attachments, 105, 111. 
not within 1 and 2 Vict.|^ cap. ex.. 111. 
proceedings after, 112. 
charging defendant in execution, 112. 
by payment of money into court, (and see Patmbmt of Moxey into 
Court), 
when allowed, 112. 

when amount in garnishee's hands is larger than plaintiff's 

debt, 112. 
when smaller, 112. 
upon what terms, 113. 

terms where defendant resides abroad, 112, 113. 
on Scire faeiaa ad dkprobandum dMtum, (See Sci.fa, ad diap, debiium,) 
appearance, 113, 114. 
bail upon, 114, 115. 
amount of, 114, 115. 
common bail, when allowed, 114. 
proceedings upon, 115. 
upon sequestration, 

before satisfaction, 147. 
afler satisfaction, 147. 

APPRAISEMENT, 

goods attached must be appraised, 91. 

how appraised. (See Judomsnt of Appraisement.) 
under sequestration, 147. 

APPROPRIATION, (and see Transfer. Assignment.) 

by garnishee of property of defendant under order, 52, 53. 

when property protected by, or not, under promise of garnishee, 
52-55. 

APPROVER. (See Bill of Proof.) 

ARBITRATION. (See Award.) 

ARREST, 

attachment not equivalent to, 8. 
of defendant, 110. 

ARRESTMENT. (See Scotland.) 

ASSAULT, 

damages for, not attachable, 26. 

ASSESSMENT. (See BUmgavU.) 
of goods eloigned, 124, 125. 

ASSIGNMENT, (and see Transfer). 
operation of, in law, 50. 

in equity, 50. 
for a consideration, good against attachment, 12, 50. 
must be irrevocable to defeat attachment, 51, 52. 
voluntarv assignments, 51. 

of debt by deiendant, with notice to garnishee, should be set up as 
defence to attachment, 142. 
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ASSIGNEES, 

bankruptcy, insolvency. (See Bankrupt and Bankruptcy. Insol- 
▼BNT and Inbolyjbnct.) • ^ 

vesting of proper^ nnder, 58. 
claim under hUl of proof, 130. 

ASSUMPSIT. (See PkomissO 

count of Coneeuit iohere equivalent to counts in, 76, note (J). ■ 

ATTACHMENT, 

custom of: \ 

UafnOHScripta, 1. 
where existing, 1, 2. 
history of, 4 et teq. 
how tried in London, 2, 3, 80, 144. 
not confined to citizens or residents in London, 8. 
object of, 7, 104. 
not abated by lapse of time, 14. 
not equivalent to an arrest of the person, 8. 
commenced by action of debt, 8, 73. 
must be on default of defendant, 9. 
no notice requisite to defendant, 12. 
several may be made on same action, 19. 

what required in subsequent attachments, 19. 
effect of, 11, 12. 

goods attached become in cusiodia legis, 10, 11, 32, 74, 139, note («). 

cannot be taken under Fi. fa., 10. 
includes all property in garnishee's hands to time of plea, 10, 12, 

103 (and see notes to form of Record in Attachment). 
. not merely the maximum amount at any time, 12. 
notice to garnishee of, 

must be served in city, 8, 35, 36, 73. 
formerly ore temu, 9. 
garnishee need not always appear, 13, 98, 121. 
prior attachment in nature of lien, 99. 

may be given in evidence under nU habet, 82, note (•). 
priority of, how regulated^ 15, 82, 99. 
laches of plaintiff, effsct of, 14, 20. 
when delay beneficial, 14. 
when not beneficial, 14, 99. 

when delay prejudicial to parties or strangers, application may 
be made to the court, 20. 
what in issue in, 14, 87. 
plea of garnishee, 17, 18, 98. 
trial of. (See Trial.) 
plaintiff cannot recover under, greater amount than sworn to in affidavit 

of debt, 19. 
execution must be executed, 17, 95. 

money recovered under must be paid into court, 17, 95. 
security for return of money attached. (See Fledges to restore.) 
satisfaction^ 17, 95. 

terminates 'proceedings, 17, 91, 95. 
discharge of plaintiff's demand, j9ro /on/o, 95, 105. 
withdrawal of, 18, 21. 

dissolution of. (See Appearance of Defendant.) 
property attachable or not, on account of its general character, 24. 
perishable as well as imperishable, 10, 24, 29, 30, 124, 126. 
when garnishee may sell, notwithstanding attachment, 29, 30, 

124, 125, 126. 
merchandize, 24. 
furniture, 24. 
jewels, 24. 
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ATTACHMENT (eonimued), 

wearing apparel, 24. 

goods in bulk or boxes locked, 24. 

debts, 24, 25, 26. 

what included under term, 24, 26. 
on bond, 26, 27. 

d^itum in pratenii 9(^vendum mjuturo, 25. 
incurred in foreign currency, 25. 
when unliquidated demands are liable, 25. 
in nature of damages not liable, 26. 
debts not liable, but may become so, 26. 
equitable debts, 27, 28, 29. 
legacies, 28. 

debts due from trustees or partners, 28, 29. 
voluntary pensions not attachable, 26. 

what pensions are, 26. 
salaries when attachable, 26. 

distributive share of intestate estate not attachable, 28. 
securities for money whether attachable, 30. 
property exempted by statute, 32. 

what exempted, 32. 
property or money tn cuatodia UgU not attachable, 32-35, 40. 
in distress or impounded, 32. 
in suit in other courts, 32, 33. 
recovered in an action, 33. 
due on Master's aUocaiur, 33. 
in hands of officer of court of justice, 33, 34, 35. 

when liable, 40. 
directed to be paid under award if under a rule of court, 34. 

may be, when not, 34. 
when protection ceases, 34, 35. 
property for which a summary remedy exists not attachable, 35, 37. 
ordered to be delivered up by magistrate, 35. 
rent, 35. 

when it may be, 35. 
in relation to the rights of parties and strangers to the suit, 37, 40, 
49, 50, 52, 59. 
rule as to, 37. 

with respect to the possession of the garnishee, 38. 
garnishee must be agent of defendant, 38. 
having custody of property of defendant not sufficient, 38, 

39, 40. 
property in hands of finder attachable, 39. 
not in hands of trespasser, 39. 

unless possession subsequently adopted by defendant, 40. 
when attachable, though taken against will of defendant, 
40. 
possession of garnishee in relation to debt due to defendant, 
38. 
accruing within jurisdiction, 36. 
as to goods being within jurisdiction, 36. 
garnishee must have exclusive right of possession, 40. 
with respect to the title of the defendant to the property, 40. 

{daintiff cannot as a rule acquire a greater right In the pro- 
perty than the defendant, 38, 40, 41. 
when he may, 41, 42. 
an attachment cannot prejudice the rights of any parties in 
the property, provided it has not accrued under a revocable 
authority, or subsequently to the attachment, 40. 
this right must exist against the garnishee as well as the de- 
fendant, 40. 
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ATTACHMENT (eonltiiiietfl). 

where title of defendant to property cannot be disputed by 

samisheey 41, 48. 
privity must exist between garnishee and defendant, 42. 
prop^ty of garnishee, to which defendant entitled upon some 
contingency can only be attached after such contingency 
has happened, 42, 43, 44. 
ao pr ope r l y prima faeie belonging to the defendant if others 

have a like interest therein, 48, 49, 101. 
property upon which garnishee has a lien can only be attached 
subject thereto, 43. 
nature of lien, 43-46. 
lien or charge of other parties, when may be lost, 50, 51, 58. 
former and present practice relating to lien, 46, 47. 
separate property not liable for Joint debt, 47« 

howit may bemadeso, 47, note (>). 
Joint property not liable for separate debt, 47. 
will not defeat creditors' right to stop m tranriiu, 12, 49. 
nor protect property from claim of owner when obtained by 

fraud, 49. 
will not vary contract between parties, 12, 49. 
will not aflbct property transferred or assigned for a valuable 

consideration, 50, 52, 53. 
if instrument irrevocable, 51, 52, 53. 
and made prior to attachment, 50. 
with notice to the garnishee, 50. 
voluntary assignments, 51, 52. 
property appropriated by garnishee under order of defendant, not 
attachable, 52. 
receipt of order to appropriate, not sufficient without promise 

of garnishee to obey it, 53, 54. 
such promise must be to a third person, 53. 
and before the attachment made, 52, 53. 
promise not necessary where right of third person amounts to 
an e<^uitable incumbrance, and relief is sought before execu- 
tion m attachment, 55. 
not incumbent on garnishee to litigate attachment on ac- 
count of such incumbrance, 55, 56. 
bankruptcy, 
effect of : 

of plaintiff, 56. 
of garnishee, 56. 
of defendant, 57. 
foreign bankruptcy, 57. 
Insolvency, 58. 

property exempt or not on account of the person or office of any of the 
parties, 59. 
plaintiff, 59. 
garnishee, 59. 

attachment will not lie in hands of public minister of foreign 
states, 59. 
thehr domestics or domestic servants, 59. 
registrar or officer of Majror's Court, 59. 
officer of court of justice, 3d, 35. 
government, 60. 

or its officers, 60. 

unless personally liable, 60. 
must be in other keeping than the defendant, 59. 
will not lie in hands of his domestic servant, 59. 
carman, 59. 
porter, 59. 
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ATTACHMENT {etmtimted). 

derk, 60. 

unless for a debt aocndng in some other capa- 
city, 60. 
will lie in hands of innkeeper, when, 59. 

attorney of courts at Westminster, 33, 60. 
corporate bodies, 60. 
executors or administrators, 62. 
in jdaintiff's hands, 60, 61, 142, 143. 
or oneor moreof plaintifb, 61. 

defendant : 

will not lie against ambassadors or public ministers x)f foreign 

states, 61. 
will lie against 
peers, 62. 

members of Parliament, 62. 
attorneys of courts at Westminster, 62. 
corporate bodies, 62. 
executors and administrators, 62, 63. 
dead persons, 62, 63, 64. 

how made, 64, 65. 
legal personal representatives, 63, 64. 
of plaintiff's debt and affidavit, 67, 

when pr operty attached claimed by other parties. (See Bill of Proof.) 
how removed into courts at Westminster, 134. 
when may be pleaded, 17, 22, 139. 
how made, and of the action, record, and proceedings, 73. 

ATTACHMENTS in courts at Westminster 

may be tried in Mayor's Court, 22, note (^). 

ATTACHMENT paper, 

what, and what it must contain, 73. 
service of, 73. 

ATTORNEY, 

attachment may be made in hands of, 33, 60. 

or against, 62. 
non-delivery of signed bill of, need not be pleaded by garnishee, 41. 

AUCTIONEER, (and see Stakxholdxr) . 

money deposited with, on sale of estate when not attachable, 49. 

AWARD, 

money doe under, when and when not attachable, 34. 

BAIL, 

in dissolution of an attachment. (See Appbabakcb of Defendant by 
. bail.) 

must be special bail, 106. 
who may become, 106. 
number of, 106. 
qualification of, 108. 
recognizance of, 108. 
rules applicable to, 108. 
garnishee may put in, 110, 111. 

consequences thereof, 110, 111. 
executors and administrators must put in and find bail on dissolu- 
tion or removal of an attachment, 106 note (f ) , 136. 
companies, 106, note (' ) . 
peers, 106, note ('). 

may render defendant any time before return of non eft inventus 
to execution against the defendant, 110. 
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BAIL {emUmmid). 

if defendant in prison, may giye notice thereof to seijeant-at-mace, 

110. 
when fixed, 110. 

where several actions and attachments, 105. 

proceeding against, 110. I 

upon writ of Scire faeioi ad diaprobandtim debitum. (See Sei.fa. ad d»gp, V 

da. Writ of.) | 

after removal of cause, 134, 135. f 

BANK OF ENGLAND, 

stock and dividends of not attachable, 32. 

BANKER. (SeeAoKKT.) 

money held by, liable to attachment, 25. 

where money received by, on account of defendant, 39, 42. 

money transmitted to, or paid to particular account of defendant, when 

liable or not, 42. 
lien of, 44, 45. 

distinction between absolute and permissive right to draw upon, 45. 
account standing in names of fictitious persons, or persons without in- 
terest, 48. 

BANKRUPT and BANKRUPTCY, 

proceedings not to be delaved when bankruptcy of defendant feared, 14. 
baakmpt<^ of parties, eflect of : 

pUdnW, 56. 

garnishee, 56. 

defendant, 57. 
general established propositions under, 57. 
eflbct of foreign bankruptcy, 57, 58. 

garnishee may plead bankruptcy of defendant to attachment, 102. 
property in or^ and disposition of, 56. 

BILL OF COSTS. (See Costs.) 

amount attachable, although signed bill not delivered, 41. 

BILL OF DISCOVERY, 87, 88. 
when to be resorted to, 89. 

how far garnishee as defendant bound to answer, 89, 90. 
stay of proceedings in attachment, 90. 
answer, how read on trial of attachment, 90. 

BILL OF EXCHANGE. (See Securities.) 

BILL OF LADING, 

transfer of property may be complete under, although not indorsed, 50. 

BILL OF PROOF, 15, 128. 

what, and when to be brought upon attachment, 18, 128, 129, 133. 

upon sequestration, 147. 
whenlt may be filed, 130. 
when affidavit of merits required, 130, 216. 
how entered, 130. 
rule for probation, 131. 

by garnishee, 131. 
judgment for want of probation, 131. 
judgment for want of appearance to, 131. 
appearance of plaintiif to, 131. 
probation, what, 132. 

may be demurred to, 132. 

how delivered, 132. 

may be filed as bill of proof, 132, note (s). 

demand of plea, 132. 

plea, 132. 
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BILL OF PROOF (amtinued). 

what in issue under, 132. 

trial of, 132. 

where cause made a remanet, 131. 

verdict and judgment, 132, 133. 

no costs under, 133. 
cannot be removed from Mayor's Court, 133. 
claim to joint property under, 129. 
by assignees of bankrupt, 130. 
where filed for delay or by collusion, 129, 130. 

application may be made to court, 131. 
where several attachments, 131. 
when stay o( proceedings, 130. 

BONDS. (See Secubitibs.) 

Debts on, liable to attachment, 26, 27. 
penalty and not amount in condition, 27. 

assignment of debt on, with notice to garnishee, must be raised as de 
fence to attachment, 142. 

BOXES, 

goods in, locked, liable to attachment, 24. 
opening and appraisement, 92. 

BRISTOL, 

custom of attachment in, 1. 

BROKER. (See Agbmt.) 

defendant's goods in hands of, when not attachable against defendant, 
39, 50. 

BULK, 

goods in, liable to attachment, 24. 



CARMAN, 

attachment in hands of, of defendant, bad, 59. 

CARRIER, 

attachment in hands of driver of cart bad, 39. 

CASSETUR BILLA, 

when may be entered, 109. 
no costs allowed on, 109. 

CERTIFICATE, 

of custom of attachment, 2, 3, 80, 144. 

CERTIORARI, 

to remove attachment, 22, 134. (See Removal of Action and At- 
tachment.) 
to certify custom, 80, 144. 

CESTUI QUE TRUST. (See Trustee.) 

CHARTER, 

Edward IV. 

certihring custom of London, 2. 
debtors or citizens to pay debts in London, 5. 

CHARTER PARTY, 

attachment against one ownw of vessel, charter party not disclosing 

co-owner, 48. 
attachment of freight under, as against master, 128. 

CITIZENS, 

debtors of, to pay debts in London, 5. 
custom of attachment not confined to, 8. 
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CLAIM, 

where property attached claimed by others than defendant, 18, (and 
see Bill of Pkoop). 

CLERK, (and see Ministsrs of Foreign States}. 

attachment will not lie in hands of, of defendant, CO, 
unless ilebt contracted in distinct trade, 60. 

COLLUSION, 

notice to defendant of attachment, to prevent suggestion of, 12. 
application for relief where it exists, 20. 
between plaintur and garnishee, 129, 142. 

COMMON BAIL, 

in dissolution of attachment. (See Appearancb of Dbfbnda.iit in 
dissolution of Attachment.) 
for insufficiency of affidavit of debt, 70. 
on writ of Scire faeioM ad dimrobandum debitum. (See ArrmARAUfCR of 
DaraMBAirr upon Writ of Set, fa, ad dup, debUum.) 

COMPOSITION, 

deed of, when property attachable under, and when not, 51, 52. 

COMPULSORY PAYMENT, 

pajnnent to discharge garnishee must be compulsory, 95, 98. 

CONCESSIT SOLVERE, 

customaiT count in, 67. 

usua&y adopted in attachment, 76. 

CONSIGNEE. (See Agent.) 

CONTINGENCY, 

when property belonging only to defendant on some contingency, not 

attachable until it shall have happened, 42, 43. 
property belonging to defendant subject to contingency in which other 

parties have an interest, not attachable, 48, 49. • 
contingent liability of garnishee, equivalent to lien, 101. 

CONVERSION. (SeeTaoTSR.) 

CORPORATION, 

attachment may be made in hands of, 60. 

or against, 62. 

COSTS, 

no costs allowed to either party on proceedings under custom, 20, 

127, 133. 
reason why not allowed, 21. 
allowed in matters collateral, 21. 
plaintiff entitled to costs of action, 21. 
after dissolution of attachment allowed to either party, 22. 
on third or subsequent notice of bail in dissolution, 109. 
not allowed on cassetur biUa, 109. 
of setting aside judgment, 121. 
due to an attorney attachable, in what cases, 41. 
,on Master's aUocahir, not attachable, 33. 

COUNTERMAND, 

purchase of goods countermanded before attachment revests in vendor, 
49. 

COURTS, (and see Mayor's Court). 

property in hands of officer of court of justice not attachable, 33. 

when may become so, 35, 40. 
at Westminster. (See Action in.) 

only take notice of customs of London by certificate or plea, 80. 

priority of attachment in, and in Mayor's Court, 11, .82. 
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COURTS (emtimed). 
at Westminster 

will not stay proceedings in an action In, to abide eyent of attach- 
ment of same property, 20, 22, 23. 
will not stay proceedings against defendant Irhere proceed- 
ings also in Mayor's Court, unless vexatiously carried on, 20. 
action may be brought in, for same cause of action as that for 

which an attachment is made, 20. 
appearance of defendant in, after removal of action, 134. (See 

Rbmoyal of Action and Attachmsnt.) 
special case in Mayor*! Court, for opinion of, 86. 
appeal to. (See Appsal.) 

COURT OF ST. MARTIN'S-LE-GRAND, 
aboUshed, 117, 118. 

CROWN, 

privileged against custom, 60. 

CUSTODY OF THE LAW. (See Cuitodia legit.) 

CUSTODIA LEGIS. (See Trover). 

property when attached becomes in, 10, 11, 32, 139 note (&). 
property m custodia legia not attachable, 11, 32. 
goods impounded or in distress, 32. 
for which an action or proceeding has been brought in superior or 

inferior court, 32, 33, 34, 35. 
when the protection ceases, 33, 34, 35. 

CUS^TOMS OF LONDON, 

how tried, 2, 3, 80, 144. 

Mayor's Court takes judicial notice of, 79. 

pleadhig, 80, 81, 139, 144. 

DAMAGES, 

demands in nature of, not attachfkble, 26. 

no lien for unliquidated damages, except by agreement, 44. 

DEAD PERSONS, 

attachments against property of, 62, 63. 

how made, and in whose names, 63, 64. 

where executor or administrator not known, 63, 65. 

debt for which it will lie, 70. 

property liable to attachment, 64, 65, 66. 
sequestration of property of, 147. 

DEBT, 

debts due to citizens to be paid in London, 5. 
attachable, 24-29. 

portion of, 24. 

what induded under term, 24. 

in foreign currency, 25. 

di^itum injprm»etUt tohendum infttturo, 25. 
money on prompt, or credit, 25. 

for goods sold, 25. 

on policy of insurance, 25. 

for money on deposit, 25. 

unliquidated amounts, if capable of being ascertained, 25. 

in nature of damages, not attachable, 26* 
when it may, 26. 

salaries or wages, when attachable, 26. 

on covenant, 26* 

on bond, 26, 27. 

on any demand capable of being enforced by process of law, 26. 

equitable debts are not attachable, 27. 
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DEBT (efmiimed). 

legacAm, 28. 
from trustees, 28. 
partners, 27. 

' when they may become so, 28, 29. 
joint and several, 47. 
on oontingencv, 42,* 43, 48, 49. 
when action of debt maintainable against a garnishee for a demand, 

attachment will lie upon it, 37. 
plaintiib, (and see AmDAvrr). 

nature of, necessary to found attachment, 67, 141. 

averment that it arose in local jurisdiction of court not necessary, 

67, ib. note (c). 
must be substantiated by affidavit, 68. 

ancient practice relative thereto, 68 note (*), 69 note (f). 
plaintiff's debt not in issue in attachment, 67. 
practice when part of, only can be sworn to, 69, 70. 

DEBITUM IN PfLSSENTI SOLVENDUM IN FUTURO, (and see Dkbt.) 
plea of garnishee, of, 102. 
. special custom must be {deaded, 142. 

DECLARATION, 

demand of, 17. 

ddivery of, after dissolution of attachment, 109. 

plaintiff on removal of attachment need not declare in same form as in 

Mayor's Court, 137, note ('). 
Uk Sen'e/acUu ad ditpnbaiidum debUum, 115. 

DEED, 

attachment of property under, when revocable, 51, 52. 

DEFAULT, 

of Plaintiff, 

on Sckre/aeiat ad ditprobandum debUum, 115. 

in prosecution of attachment, 122, 123. 
of Garnishee, 

in appearance, 98, 121. 

in pleading, 98, 101, 121. 
of Defendant, 

no attachment is good without a default of, 6, 8, 9. 
recorded. (See Action, Rbcord, and Pbocbedikgs, 77 et seq.) 

DEFENCE, 

of Garnishee, 

if technical, need not be pleaded, 41, 42. 
goods obtained by fraud, 49. 
want oftitle in defendant, 48, 101, 128. 
when estopped from disputing, 128. 
bankrupt or insolvency, 101, 102. 
credit of garnishee not expired, 102. 

whatever defence garnishee could have to action against him by 
defendant, he may raise to attachment,. 101. 

DEFENDANT, 

action against, 8. 

summons of, 6. 

default of, 6, 8. (See Record of Frocebdings, 82.) 

notice of attachment need not be given to, 12. 

advisable to do so, 12. 
attachment states account with garnishee, 44. 

appearance of defendant, in dissolution of attachment. (See Appear- 
ance of Defendant in dissolution of Attachment.) 

must be within year and day, 17, 18. 
plaintiff by attachment in position of, against garnishee, 38. 
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DEFENDANT ieontitmed), 

when want of title of, can be raised by garnishee, 48. 

attachment cannot be made in hands of, 59. (See SEttUBSTRATiON.) 

nor his servants, 59, 60. 

nor his clerk, unless debt due under separate business, 60. 
when no attachment will lie on account of the person or office of, 61. 
must appear to take advantage of error or irregularity, 106. 
proceedings against, after dissolution of attachment, 109, 110, 111. 
render of, in discharge of bail, 110. 
render of, in dissolution of attachment, 111. 
payment of money into court by, in dissolution, 112. 
appearance after satisfEuction, on writ of Scire faeiat ad duprobandum 
deHtum, 113. 

after removal of attachment, 137. 
acts and letters o^ how far evidence on trial of attachment, 88. 

name of. (See Eyidknce.) 
sequestration, 

abandonment of premises by, 145. 

appearance4>f, in sequestration, 147. 

DELAY, (and see Laches). 
when allowable, 14. 

when not, 14, 99. 
bill of proof for, 130, 131. 
application to court on account of, 20. 

DEMURRER, 

probation Uable to, 132. 

DETINUE. (SeeTaoYEB.) 

DISSOLUTION OF ATTACHMENT. (See Appearance of Defendant in 
dissolution of Attachment.) 

DISCOVERY. (See Bill of Discote&y. Inspection of Document!.) 

DISTRAINT, 

propeity under, not attachable, 32. 

DIVIDENDS, 

when attadiable, 39. 

DOCUMENTS. (See Inspection of.) 
DOMESTICS. (See Servants.) 



EAST INDIA COMPANY, 

pensions of, not attachable, 26. 
stock of, not attachable, 32. 

ELECTION, 

when plaintiff compelled to elect in which action he will proceed, 20, 
105, 106. 

ELONGAVrr, 

what, 10, 124. 

return of, 93, 124. 

entry of, 124. 

inquiry and assessment of value under, 124, 125. 

rule as to assessment of value, 125. 

goods sold as perishable, 124, 125, 126. 

goods removed, 126. 

goods sold on credit, 126. 
when proceedings, under, necessary or not, 127. 
no dosts allowed under, 127. 
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EQUTTABLB DEBT, 

not attachable, 27. 

when may become bo, 28, 29. 

EQUITABLE RIGHTS. (See Assignmbmt. Lien.) 
incombrancen, rights of, 51. 
laches of, 51, 55, 56. 

EQUITY, 

attachment to have no oonntenance in, further than the custom carries 

it, 28. 
property not attachable after suit in, for it, 32. 
rdief by court of, for equitable incumbrances, 50, 55, 56. 

ERROR. (SeeAFPKAiM AMSitDMSirr. ExcHiQUBa Chamber.) 

EVIDENCE, 

on trial guided by ordinary rules of evidence, 88. 
proof of property in garnishee's hands on plaintiff, 14. 
plaintUf s debt not in issue, 16. 
plaintiff must prove names of garnishee and defendant, 88. 

what variance allowed in record, 88, 89. 

amendment of, 89. 
admissions of garnishee of monies in his hands, 89. 
acts, proceedings, and letters of defendant how far evidence, 88. 
notice to produce, 88, 89. 
instruments in hands of defendant ; plaintiff may read copy without 

-notice to produce to garnishee or defendant, 88. 
bill of discovery and answer, 87, 89, 90, 
inflection of documents, 87. 

EXCHEQUER CHAMBER, 

court of error for proceedings in Mayor's Court, 118. 

EXECUTION, 

goods attached cannot be taken in execution under Fi, /a, except sub- 
ject to the attachment, 10, 11. 
in attachment: 

when it may issue, 17, 94, 95. 

must be executed to discharge garnishee, 95. 

by whom executed, 95. 

proceeds paid into court, 95. 

when paid over, 95. 
against garnishee for goods, 96. 
in acoon: 

after dissolution of attachment, 
for plaintiff, 110. 
plaintiff bound to charge defendant in, 112. 

EXECUTORS, 

within the custom both as garnishees and defendants, 62, 65. 

in what cases liable, 62, 63, 64, 65. 

affidavit by, 69 note (ff), 70. - 

where not known how attachment made, 63, 65. 

executor de 9on tort, 65. 
must put in special bail on removal of action and attachment, 136. 

or on dissolution of attachment, 106, note (f). 
sequestration, 147. 

EXETER, 

custom of attachment in, 1. 

EXONERETUR, 

to recognizance of bail when may be entered, 109. 
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FACTOR. (SeeAoBOT.) 

FICTITIOUS PERSONS, 

property in name of, 48. 

FIERI FACIAS, 

goodi attached cannot be taken under, except liable thereto, 10. 
amount of levy under, not attachable in hands of sheriff, 34. 

FINDER OF PROPERTY, 

attachment may be made of property in hands of, 39. 

FIRE, 

property destroyed by, 101, 102. 

FISH. (See Pekishablk Pbopbbtt.) 

FOREIGN STATES, 

ministers of, exempt from attachment, 59, 61. 
their domestics and domestic servants, 59, 61. 

FORMS. (See Tablb of Fobmb in Contents.) 

FRANCE, 

custom of attachment in, 1. 

FRAUD, 

goods obtained by, not attachable against owner, 49. 
where judgment against garnishee by fraud of garnishee no defence to 
action of defendant against garnishee, 142. 

FREEMEN, 

custom of attachment not confined to, 8. 

FREIGHT, 

when not attachable in hands of broker, 39. 

attachment of against master when owner of vessel undisclosed, 128. 

FRUIT. (See Pbbishablb Pbopbbtt.) 

FUGITIVE. (See Sbqubstbation.) 
defendant becoming, 145. 

FURNITURE, 

liable to attachment, 24. 

GARNISHEE, 

from gamer to warn, 10. 

must be served in ci^, 8, 35, 73, 79. 

notice of attachment, and service of, 9. 

not bound to appear, 13, 98, 121. 

de&ult of, 13, 84, 121. 

appearance of, 7, 13, 98, (and see Appeabancb of Gabnisheb). 

summons of, 13. 

demand of plea and plea, 7, 14, 16, (and seePuBA of Gabnibhbe, 98). 

property in hands of, liable^o attachment to time of plea, 10, 12, 103, 

(and see notes to Fobm of Recobd in Attachment), 
must not be g^ty of collusion, 12, 13. 

or fraud, 142. 
proof of property in garnishee's hands is upon plaintiff, 14. 
verdict for, 16, 96. 
need not retain greater amount of money in hand than plaintiff's 

debt is sworn to, 19. 
what to retain in case of goods, 19. 
when to force on plaintiff or not, 22, 129. 
debt of, need not arise in city, 36< 
lien of, 43, (and see Libn). ^ 
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OARNISHBE (omHmted). 

ftttachment equivalent to action brought against, by defendant, and 
same defence may be raised, 38, 41, 48, 128. 

plaintiff cannot have greater right against garnishee than defendant 
had, 40. 
rights of other parties, 40, 41. 

want of title of defendant to property when raised by, 48. 

technical defence need not be raised by garnishee, 41, 42. 

promise to pay third party nnder direction of defenduit, 52, 53. 

payment under execution a discharge except in case of fraud, 95, 105, 
142. 

voluntary payment no discharge, 95. 

garnishee bound to deliver up properjky on dissolution of attachment, 
but no summaiy remedy to compel him to do so, 104, 137. 

if garnishee in execution and attachment dissolved he must be dis- 
charged, 105. 

misjoinder or noxO^inder of, fetal, 40. 

names of, 88, 89. (See Evidbvcb, and Ambndment.) 

garnishee or one or more may be plaintiflb, 60, 61, 142, 143. 

bankruptcy of, 56. 

exempnon on account of person or office, 59. 

may sell perishable propOTty, 29, (and see Elonoayit). 

must be agent of defendant, 38, 39. 

privity must exist between garnishee and defendant, 42. 

refeaal by, to deliver goods attached, not a conversion in trover, 11, 
139, note (a). 

GOODS, 

whethermustbeincity at time of attachment, 36. 
transfer of, 42. 

acknowledgment of, 42. 
sold and delivered, money due for, attachable, 25. 

GOVERNMENT, 

property not attachable in hands of, 60. 

or of its officers, unless personally liable, 60. 



IMPOUNDED PROPERTY, 
not attachable, 32. 

INDIA BONDS, (See Sbcubitibs.) 

INFANCY, 

need not be set up as defence by garnishee, 42. 

INNKEEPER, 

liability to attachment, 59. 

INQUIRY, 

of value of property eloigned. (See Elonoavtt.) 

INSOLVENT A.ND INSOLVENCY, 
debt of, passing to assignee, 58. 
proceedings in attachment not to be delayed when insolvency feared, 

14. 
of defendant, defence of garnishee, 102. 

INSPECTION, 

of documents, ^c, compelling, 87. 

ISSUE, 

what is the, in attachment, 87. 
where tried, 22. 
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INCUMBRANCE. (See Equitable Rights.) 

INTESTACY, 

distributive share under, not attachable, 28. 

attachment of debt due from intestate, special custom must be pleaded, 
143. 

INVENTORY OF GOODS ATTACHED. (See Appraisement.) 

IRREGULARITY, 

in affidavit of plaintiff's debt, 70. 
in record and copy, 78. 
when to be taken advantage of, 106. 
in notice of bail, 107. 

IRREVOCABLE authority. (See Assignment.) 



JERSEY, 

custom of attachment in, 1. 

JEWELS, 

liable to attachment, 24. 

JOINT OWNERSHIP : 

joint property not attachable for separate debt, 47, 129. 
when cannot be raised by garnishee, 48, 129, note (}>). 

JUDGMENT, 

for plaintiff: 

for want of appearance, 13, 16, 84, 121. 

for want of plea, 85, 101, 121. 

when garnishee may allow, 98, 99, 101. 

subject to lien, 100. 
when it may be signed, 121. 
setting aside, and on what grounds, 121. 
application when and how to be miLde, 121. 
costs of, 121. 

when money attached, 122. 
when money and goods attached, 122. 
of appraisement, when and how signed, 90, 91. 

value of property how ascertained, 92. 

appraisement how made and by whom, 92. 

in boxes and packages, 92. 

when more than sufficient to cover debt, 92. 

final judgment thereon, 92. 

return of Blongavit on. (See Elonoavit.) 
on verdict, when and how signed, 90, 91. 

final for money, 91. 

of appraisement, 91. 

final judgment thereon, 92. 
on bill of proof. (See Bill of Proof.) 
on Scire facias ad aisprobandum debitum^ 115. 
on dissolution of attachment, 109, 110. 
for garnishee : 

on verdict, when and how^igned, 97. 
on rule to prosecute, 122, 123. ' 
for defendant : 

on Scire facias ad dieprobandum debUum, 116. 

JURISDICTION. (See the Pre&ce.) 
excess of, 61. 

pluntiff's debt arising within, 67, 68, 102, 141. 
garnishee being within, 36, 79. 
when defendant must admit, 113, 114. 

R 
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JURISDICTION (eonlteMd). 

seijeant-at-maoe cannot leave, 36. 

gbods within, 36. 

garnishee's debt need not arise within, 36. 

JURY. (SeeTaiAL.) 

LACHES, 

of plaintiff in proceedings, 14, 15. 
loss of priority on account of, 99. 

LANCASTER, 

cnstom of attachment in, 1. 

LANDLORD, 

entitled to two years' rent under sequestration, 147. 

LEGACIES, 

not attachable unless admitted, 28. 

LEGAL PERSONAL REPRESENTATIVES 

of deceased persons, attachments agidnst, 63, 64. 

LIBER ALBUS, 

custom of attachment in, 4, 209. 

UEN, 12. 

property only attached subject to, 43. 
has liberal construction, 43. 

not for unliquidated damases unless by agreement, 44. 
must exist at time of attachment, 44. 
lien as raised by complete and incomplete contract, 45. 
continuing lien, 46. 
rent, repilrs, 46. 
plaintiff bound formerly to tender amount, 46. 

practice in present day, 46. 
payment under, would be a voluntary payment, 46. 
Judgment taken subject to, 47, 100. 

when a matter of calculation referred to Registrar, 47. 
equitable lien accruing before attachment, not overridden by attach- 
ment, 12, 55, 56. 
must be such that Court of Equity would enforce, 50, 51. 

if relief sought in Court of ^uity before execution in attach- 
ment, 55. 

when laches of incumbrancer may defeat, 51, 56. 
LONDON DOCKS, 

stock and funds in, not attachable, 32. 

LONDON STONE, 

defendant called at, 6. 



MAGISTRATE, 

when property recoverable by summons before, not attaehable, 33, 35. 

MASTER'S ALLOCATUR, 

costs due upon, not liable to atttachment, 33. 

MASTER OF VESSEL, 

attachment against, where owner undisclosed, 128. 

MAYOR AND ALDERMEN, 
recording custom by, 2. 
Certiorari to certify directed to, 135. 

MAYOR'S COURT, 

attachment will not lie in hands of Registrar of, 59. 
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MAYOR'S COURT (cmHmted). 

excess of jurisaiction of, 61. 

takesjudidalnoticeof the customs of London, 79. 

equity side of, 89. 

Procedure Act, 22, 85, 91, 110, 117, 118, 119, 134, 135, 136, 137. 

MEMBERS OF PARLIAMENT, 

not privileged firom custom, 62. 

MINISTERS OF FOREIGN STATES, 

exen^pt from custom, and their domestics and domestic servants, 59, 61. 

MISJOINDER 

of garnishees. (See Gabnishbb.) 

MISNOMER 

of garnishees and defendants, 88, 89. 

MONEY, 

-psAd into court in dissolution of attachment, how transferred on re- 
moval of cause, 136. 

MONEY COUNTS : 

money recoverable under common money counts in general attachable, 
25. » 

MORTGAGEE, 

rights of equitable. (See Equitablk Rights.) 

MOTION, 

for new trial. (See New Trial.) 

respecting delay, ^c, when prejudicial to parties to record or strangers, 
. 20. 

NAMES 

of garnishees or defendants may be amended, 88, 89. 

NEW TRIAL, 

upon what grounds, 117. 

under Mayor's Court Procedure Act, 117, 118, 119. 

appUcation for, when to be made in Mayor's Court, 117. 

in Courts at Westminster, 119. 
leave to move for, 117, 119. 

NIL HABET, 

plea of. (See Plba.) 

NON EST INVENTUS, 

return to execution to fix bail, 110. 

NON PROS. (See Judomknt for Garnishee.) 

NONSUIT : 

no nonsuit in attachment, 96. 

NOTICE TO GARNISHEE OF TRANSFER OF PROPERTY. (See Assign- 
ment.) 

NOUCE TO PRODUCE, 

in what case unnecessary, 88. 
description of documents in, 89. 

OFFICER OF COURT OF JUSTICE. (See Police Officbb. Sebjkant-at- 

MACB.) 

property in hands of, not attachable, 33, 40. 

OFHCER OF GOVERNMENT, 

property in hands of, not attachable, 60. 
unless personally liable, 60. 
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ORDINARY, 

attachment will not lie againft, $3, 

OWNERSHIP 

of vessel, where co-owner unditclosed, 48. 

attachment against master of vessel, owner imdisdosed, 128. 

proof of, 48, 128. 



PARLIAMENT, 

members of, not privileged from custom, 62, 

PARTIES : 

attachment in relation to the rights of parties and strangers to the suit j 
37. 

PARTNER, 

property of, attachable if account stated, 28, 60. 

PAYMENT OF MONEY INTO COURT, 
in dissolution of attachment, 112. 

garnishee may do so for defendant, 112. 

consequences thereof, 112. ^ 

amount paid in may be applied to plea, 113. 
in courts at Westminster upon removal, in lieu of bail, 22, 134, 136. 

PEER OF THE REALM, 

not privileged from custom, 62. 
must put in bail in dissolution, 106, note (f). 
or on removal, 136. 

PENSIONS, 

voluntary, not attachable, 26. 
other pensions attachable, 26, 27. 

PERISHABLE PROPERTY, 

attachable, 10, 24, 29, 30. 

garnishee ma^ sell, 29. 

assessment of; under Elongami, 124, 126. 

PERSONAL REPRESENTATIVES OF DECEASED PERSONS. (See Legal 
Personal Refbesentativxs.) 

PLAINTIFF, 

debt of, and affidavit, 67, 

cannot recover more in attachment than debt sworn to in affidavit, 19. 
stands in position of defendant agsdnst garnishee, 11, 38, 41. 
bankruptcy of, 56. 
disability of, 59. 

attachment in plaintiff's hands, 60, 142, 143. 
or in conjunction with others, 61. 
special custom, 61, 142, 143. 
not bound to follow defendant in courts at Westminster on removal of 

attachment, 137, note (r). 
appearance of, to bill of proof. (See Bill of Proof.) 
appearance of, to Scire facias ad cUaprobandum debitum, (See Sci^Jh, ad 
diap. debitum, Writ of.) 
PLEA, 

of judgment and execution under attachment, 11, 17, 18, 22. 
of garnishee, 98. (See Garnishee. Judgment.) 

property in garnishee's hands to time of plea attachable, 10, 12, 

103, (and see notes to Form of Record in Attachment), 
demand of, 14, 84, 85. 
of NUhabet, 16, 18, 101. 

what garnishee may give in evidence under, 16, 82 note («) , 101, 102. 
need not raise technical defence, 41. 
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PLEA (eontmued), 

garnishee cannot- plead several matters, 102. 

judgment for want of. (See Judgment.) 

special defence, 102. 

.puis darem contmuanee, 103. 

engrossment of, 85. 

conclonon of, 85. 

PLEADING, 

the custom, 80, 81. 

an attachment cannot be pleaded unless execution executed, 139. 
may then be pleaded in hir pro tanto, 139. . 

attachment formerly might have been given in evidence under general 
issue, 139. 
must now be pleaded specially, 139. 
plea of, in bar to the further maintenance, 139. 

puis darein continuanee, 139. 
requisites in plea, 140, 141. 

immaterial averments, 141. 
if ill pleaded, garnishee may have to pay money a second time, 140. 
special customs must be pleaded specially, 142, 143. 
debt of plaintiff in Mayor's Court cannot be put in issue in action 
against garnishee, 143* 
unless in an attachment in a man's own hands, 143. 
attachment may be pleaded to action on the case, 143. 
if custom as pleaded denied, how traversed, 144. 
suggestion for trial, 144. 
Certiorari and certificate, 144. 

PLEDGES TO RESTORE, 
what, 16, 17, 91, 93. 
responsibility of, 93. 
approved by Registrar of court, 93. 
if insufficient, when Registrar responsible, 94. 
may justify in open court, 93. 
recognizance, 93, 94. 
liability of, to what extent, 94, 116. 

under Scire faeicu ad ditprobandum debitum, 116. 
for what time liable, 113. 

POLICE OFFICER, 

property in hands of, when attachable, 35, 40. 

POLICY OF INSURANCE, 

money payable under, attachable, 65. . 

PORTER. (See Servants.) 

POSTEA 

on record for plaintiff, 90. 

for garnishee, 96, 97. 

PREMISES, 

what an abandonment of, for a sequestration, 145. 

PRINCIPAL. (See Agent.) 
PRISONER. (See Police Officbb.) 

PRIORITY 

of attachment in Mayor's Court and superior courts, 82. 
prior attachment may be given in evidence under nil habei, 82. 

becomes a lien, 99, (and see Laches). 
of service, 99. 

PRIVILEGE, 

persons privileged or not from custom, 59>65. 
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PRivrrv, 

rnuft exist between garnishee and defendant, 42. 

PROBATION. (See Bul of Proof.) 
rule for, 131. 

Judgment for want of, 131. 
may be filed as bill of proof, 132, note («) . 

PROCEDENDO, 

when plaintiff entitled to, 22, 137, 138. 
when not, 135. 
allowance of, 138. 

PROHIBITION, 

lies for excess of jurisdiction, 61. 

PROMISE, 

of garnishee to hold property for third person, by order of defendant, 
eflbct ol^ and when made, 52, 53, 54. 

PROMPT, 

money due nnder, attachable, 25. 

PROSECUTING ATTACHMENT, 

enfordng plaintiff to prosecute, 122, 123. 

PROVISO. 

trial by, 85. 

PUIS DAREIN CONTINUANCE. (See Plea of Garnishee. Pi^kading.) 



RECORD OF PROCEEDINGS, 8, 9, 12, 13, 75. 
when to be delivered, 75, 84. 
how made up, 75-84. 
contents of, 75-84. 

summons of defendant, and return nihU, 77, 
allegation of indebtedness of some other person, 77, 
prayer of process to attach, 77. 

meaning of, 78, 79. 
description of property in, must correspond with Sei,/a., 78. 
according to the custom, meaning of, 79. 
seijeanfs return, 81. 
time of service to be stated, 82. 
four defaults of defendant, 82. 
recital of Sci, fa. on, 83. 
dQ&ult of garnishee, 84. 
plaintiff's warrant must be added, 84. 
delivery of copy, 84. 
setting aside for irregularity, 78. 
demand of plea, 84. 
entry of, of plea, 85. 
Po8tea, 90. 

judgment. (See Judgment. Vbbdict.) 
satisfaction, 95. 
amendment of record, 127. 
evidence of its contents when attachment pleaded, 140.. 

RECORDER, 

custom certified by, 2, 80. 

REGISTRAR. (See Affidavit.) 

attachment cannot be made in hands of, 59. 
when liable for insufficient pledges, 94. 
return to Certiorari by, 135. 
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REMOVAL, 

of goods out of dty. (See Elonoavit.) 
bill of proof not removable, 133. 
of action and attachment, 134. 
only by Certiorari, 134. 
under 50/., 137. 

when it may be issued, and on what terms, 134, 135. 
when a stay of proceedings, 135. 
who may issue writ, 135. 
direction of, 135. 
how lodged, and allowance, 135. 
return to, and contents, 135, 136. 
consequence of defect in, 135. 
iq[ypearance of defendant in court to which attachment removed, 
134, 135, 136, 137. 
after render in Mayor's Court in dissolution, 136. 
after payment of money into court, 136. 

money how transferred or removed, 136. 
second Certiormi after cause remanded will not remove cause, 137. 
win not stay proceedings, 137. 
special return thereto, 138. 
Judgment in attachment not removable, 138. 

RENDER OF DEFENDANT, 

in dissolution of attachment. (See Appeabancb of Defendant.) 

after removal of cause, 134, 136. 

on writ of Scire facias ad diiprobandum d^Uum, 115. 

RENT. (See Libn.) 

when and when not attachable, 35. 

RESTITUTION, 

judgment of, under writ of 8ci,fa, ad diap, debitum, 115, 116. 

REVESTING, 

when attachment def^ted by revesting of property in vendor to de- 
fendant, 49, 50. 

REVOCABLE AUTHORITY AND REVOCATION, 

revocable authority of defendant, 40, 44, 53, 54. 

an attachment revokes all revocable orders of defendant, 44, 53, 54. 

RIGHTS OF PARTIES, 

question of attachment in relation to the, 18, 20, 37, 40, 50, 52. 

on account of the person or office, 59. 
upon sequestration, same as attachment, 147. 

RULE TO PROSECUTE, 

when obtainable, 122. 

how obtained, 123. 

service of, 123. 

application for time to deliver popy record after, 75. 

SAINT KATHERINE'S DOCK COMPANY, 

capital stock or premises of, not attachable, 32. 

SAINT MARTIN'S-L£-GRAND, 

court of, abolished, 117, 118. 

SAISIE ARRET. (See F&akcs.) 

SALARIE;|S. (See Waobs.) 

SATISFACTION, 

an acquittal of defendant, and must appear on the record, 96. 

and receipt by plaintiff of the prox)erty attached, 105. 
when and how signed upon the record, 17, 91, 95. 
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SATISFACTION {eomtmrned), 

defendant may i^ypear until signed, 96, 104, 105. 
eflfect of delay in ugning where notice of bail, 109. 
appearance of defendant after, 113. 

SCIRE FACIAS IN ATTACHMENT. (See Rbcord of Procsbdings.) 

describes the proper^, 13, 19, 74, (and see notes to Form of Re- 
cord in Attachment), 
when necessary to compel delivery of, 19. 
when may issne, 74, 75. 
when need not be issoed, Si* 
tette, and retnm of, 75, 84. 
service of, 75. 

both money and goods may be included, 75. 
recital of, in record, 83, 84. 
defimlt of garnishee after service, 84. 
in several attachments on same property, 99. 
averment of, in pleading attachment, 140. 

SCIRE FACUS AGAINST BAIL, 

process against bail under, 110. 

SCIRE FACIAS AD DISPROBANDUM DEBITUM, 
writ of, 113. 

when may be brought, 18, 113. 

appearance of defendant upon. (See Appbarancb of Defradant.) 

service of summons upon plaintiff, 115. 

service in case residence of plaintiff unknown, 1 15. 

what in issue under, 115. 

judgment for want of appearance of plaintiff, 114, 115. 

judgment for defendant, 116. 

appearance of plaintiff, 115. 

proceedings thereon, 115. 
debt of plaintiff in Mayor's Court must be disputed under, 143. 
under sequestration, 147. 

SCOTLAND, 

custom of attachment in, 1. 

SEAMEN'S WAGES, 

not attachable, 26, 32. 

SECURITIES, 

whether attachable, 30. 

if attached, garnishee not liable in trover, 32. 

SECURITY FOR COSTS, 
upon appeal, 118. 

SEQUESTRATION, 
what, 145. 
object of, 145. 
when it lies, 145, 147. 
how made, 146. 
affidavit to ground, 145, 146. 
action how entered, 146. 
precept to sequester, 146. 

to open and appraise, 147. 
appraisement, 147. 
breaking sec^uestration, 147. 
landlord entitled to two years' rent under, 147. 

SERJEANT-AT-MACE, 5, 8, 73. 

service of process by, 73, 81. (See Record of Frocbedinos.) 
must serve process according to priority of delivery, when they may 
prejudice each other, 15. 
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SERJEANT-AT-MACE (eoiUmued). 

duties nnder apprusemeiit of goods, 92. 

sequestranon, 146. 

ezecutioii, 95. 

Scire faeuu ad duprobaHdum dehUum, 114. 
receives condemnation money, and pays it into court, 17. 
return of non eti invewtui, to fix bail, 110. 
attachment will not lie in hands of, 59. 

SERVANTS 

of defendant have no possession independent of their masters sufficient 

for attachment to lie, 59. 
of foreign minister exempt, 61. 

SERVICE OF PROCESS. (See Sxbjkamt-at-Macx.) 

SET-OFF, 

attachment in a man's own hands for purpose of, 143, note (■). 

SETTING ASIDE PROCEEDINGS. (See Iuiboulakitt.) 
judgment by default, 121. 

SHERIFF, 

money in hands of, not attachable, 34. 

SHERIFFS COURT, 

proceedings in, 5. 

SLANDER, 

damages for, not attachable, 26. 

SOLE PROPERTY, 

not attachable for Joint debt, 47. 

SPECIAL BAIL, 

in dissolution of attachment. (See Appsabancb of Defendant.) 

SPECIAL CASE, 

trial by, in Mayor's Court, 86. 
in courts at Westminster, 86. - 

SPECIAL VERDICT, 

may be taken hi Mayor's Court, 90. 

STAKEHOLDER, 

property in hands of, not liable to attachment, 49. 

STATUTE OF LIMITATIONS, 

need not be set up as defence by garnishee, 42. 

STAY OF PROCEEDINGS, 

courts at Westminster will not stay proceedings by r^UMn of attach- 
ment, 20, 22. 

STET BILLA, 

prayer of, on Scire facias ad dieprobandum debitum, 115. 

STOPPAGE IN TRANSITU, 

creditors right of, not defeated by attachment, 12, 49. 

STRANGERS TO SUIT. (See Rights of Partibs.) 

SUBPOENA, 85. 

SUGGESTION, 

for writ of Certiorari to try custom of attachment, 144, 
when defence of garnishee may be raised by, 103. 

SUMMARY REMEDY, 

property recoverable by, not attachable, 35, 37. 

SUMMONS. (See Sci. Fa. in Attachmbnt.) 

SURPRISE, 

new trial on ground of, 117. 
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TITLE: 

want of title in defendant, defence in attachment, 48, 128. 

TORTUOUS POSSESSION. (See Tmsfasssb.) 

TRANSFER, (and see Asbiommbht. Appkopriation. Bankrupt and Bank- 

mUPTCT). ** 

of property, 42, 53. 

most be maide before attachment, 42, 52. 

most be irrevocable, 51. 

with notice to garnishee, 42, 50, 102. 

effect of, 42, 50, 51. | 

acknowledgment by garnishee, 42, 52, 53. 

TRESPASS, 

damages for, not attachable, 26. 

TRESPASSER, 

property in hands of, not attachable, 39, 40. 

unless possession adopted by defendant, 40. 
property taken against will of defendant, but legal in its inception, 
when attachable, 40. 

TRIAL, (and see Nbw Trial). 
of custom, 2, 80. 
of attachment, 22. 

by special case in Mayor's Court, 86. I 

by special case in courts at Westminster, 86. 

without a jury, by consent, 86. ' 

with a jury, 87. i 

cause how entered for, 85, 87. ' 

proceedings and evidence, 87, 88. 

reservation of questions of law upon, 90. 

special verdict, 90. 

where bill of proof filed, 131, 132. 
of the bill of proof, 132. 
of the Ehngamt, 124. 
by proviso, 85. 

TROVER. (See Custodia Lkgis.) 

property for which trover brought not attachable, 32. 
when action pf trover maintainable, attachment will lie, 37. 
refiisal by garnishee to deliver property attached not a conversion to 
support trover, 11, 139, note (a). 

TRUST AND TRUSTEE, (and see Assionmbmt). 

trust property not attachable while trust incomplete, 28. 

attachable, if trustee state an account or trust become complete, 
28, 29. 
where defendant has assigned property he becomes trustee for assignee, 

and property not attachable, although his name is used, 142. 
stakeholder in nature of, 49, 50. 

UNDISCLOSED PRINCIPAL. (See Aosnt.) 

UNLIQUIDATED DAMAGES. (See Damaoks.) 

UNLIQUIDATED DEMANDS, 
when attachable, 25. 

VENDOR AND VENDEE, 

goods bought by agent of vendee countermanded before attachment 
revest in vendor, 49. 

VENIRE, 

how entered on record, 90. 
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VERD^CT, 

spedal, 90. 

leave to set aside, 119. 

for plaintiff; 90, 115. 

for eamishee, 96. 

for defendant, 115, 116. 

on Ehnffavit, 126. 

on bill of proof, 132, 133. 

VOLUNTARY ASSIGNMENT, 
by defendant, effect of, 51. 

VOLUNTARY PAYMENT, 

when payment of lien would be, 46. 

when payment under attachment would be, 95. 

WAGER, 

property deposited to abide, when and when not attachable, 49. 

WAGES, 

when attachable, 26* 

seamen's, not attachable, 26 note (^), 3^. 

WAREHOUSE, 

sequestration of, when abandoned, 145. 

WAREHOUSEMAN, 

lien of, for rent, 46. 

must be agent of defendant, or property in his hands not attachable, 38. 

WARRANT, 

of plaintiff. (See Rbcobd of Pbocssdings.) 

WEARING APPAREL, 

liable to attachment, 24. 

WHARHNGER, 

lien on goods for rent, 46. 

WTTHDRAWMENT OF ACTION AND ATTACHMENT, 
on settlement, 18, 21. 
costs of, 21. 
when after dissolution of attachment, 109. 

WITNESS, 

deposition of may be taken, 85, note (>). 
compelling attendance of, t^. 
commission to examine, ib. 
prisoners and others, and costs of, i6. 
when not in jurisdiction, t^. 

YEAR AND DAY, 

appearance of defendant within, 17, 113. 
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